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——— The Interstate Commerce Commission on June 

27 filed their report as the result of the long 
protracted negotiations for a uniform bill of lading acceptable to all 
interests. Two separate forms of bill are recommended, one for 
straight and one for order shipments, which is a distinct victory for 
the Committee on Bills of Lading of the American Bankers’ Associa- 
tion who earnestly contended for two separate forms. Other provi- 
sions were incorporated at the suggestion of the bankers. Full 
particulars will be published in the August JourRNAL. 
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Guaranteed Bank [1 @ communication which we publish in this 
Deposits. issue, our good friend, McLane Tilton, Jr., Sec- 
retary of the Alabama Bankers’ Association, 
takes issue with some of Mr. Forgan’s facts and arguments in the 
paper which he recently issued and which has been extensively cir- 
culated all over the country. There is much force in what Mr. Tilton 
says, but he does not seem to meet what is to our mind the main 
objection to existing plans for guaranteed bank deposits, namely, that 
they take the money of A to pay the debt of B. 

If we were able to state the situation in a nutshell we would say 
it was this: 

The majority of banks are prudently and honestly managed and 
are sound and safe; a minority of banks are imprudently or dis- 
honestly managed and are unsound and unsafe. <Al1l banks sound and 
unsound must pay cash to their depositors on demand and of the 
assets of all banks only the smaller proportion is cash and the cash 
does not half equal the demand liability to depositors. Unusual or 
pressing demands from depositors for cash from the banks may be 
made (1) because the money is needed, as in times of crop moving, 
etc., or (2) where the money is not needed but because there is mis- 
trust as to its safety. Guaranty of bank deposits will not lessen the 
demand for needed money; currency reform must be the remedy for 
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that. Guaranteed deposits would unquestionably remove the mis- 
trust as to safety and prevent a repetition of occurrences such as last 
fall. But such mistrust is created wholly by the defaults of the im- 
prudently or dishonestly managed banks; it has no source in the 
prudently and honestly managed institutions although the latter are 
greatly injured thereby. Assuming that with guaranteed bank de- 
posits the proportion of imprudently and dishonestly managed banks 
would be no greater and admitting that the distrust created by these 
banks has in the past worked great injury to the good banks which 
would be obviated by such guaranty, still the question is, is it right 
and fair and just that the great proportion of banks of this latter 
class should be compelled to pay a certain amount of their own money 
into a common fund which will be drawn upon to pay the depositors 
of the imprudently or dishonestly managed banks? To us it seems 
that the proposed remedy is worse than the disease and that some 
other method should be found to allay distrust. 


The German We publish in this number a translation of the 
Cheque Law. German Imperial Cheque Law of March 11, 1908, 

which came into force on April 1, 1908. There are a 
number of points in which it differs from our American law govern- 
ing checks and it contains some provisions which might usefully be 
adopted in the law of this country. We shall not attempt any full 
comparison of the law of checks of the respective countries nor make 
any detailed statement of all the points of difference but will simply 
refer to a few of such points. 

The German law requires that an indication that the instrument 
is a check must be contained in its text; there is no such require- 
ment in American law. The German law requires ‘‘a mention of the 
place and of the date of drawing.” There is no such requirement in 
American law; while date and place of drawing are usual, the Nego- 
tiable Instruments Law provides that ‘‘the validity and negotiable 
character of an instrument are not affected by the fact that it is not 
dated or * * * does not specify the place where it is drawn.” Under 
German law if no payee is mentioned it is construed as payable tothe 
holder; under some of the American decisions the lack of a payee 
makes a check incomplete and invalid. The German law provides 
that ‘‘a cheque is payable at sight. The mention of any other time 
for payment makes the cheque void.”” In this country validity is not 
affected by double dates on checks, that is, in addition to the regular 
date the fixing of a future date for payment, although it is questionable 
whether such an instrument is strictly a check or a bill of exchange. 
There is nothing in the German Law, however, which prevents post- 
dated checks, as will be seen by reference to paragraph XXIX which 
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refers to ‘‘cheques which are put into circulation before the date 
given on them as the date of drawing.” 

By the German law, cheques do not have to be drawn to order to 
permit of transfer by indorsement; they can be so transferred ‘if 
the drawer has not forbidden its transfer by the words ‘ not to order.’”’ 

Paragraph X of the German law is as follows: ‘‘A cheque cannot 
be accepted. A statement of acceptance on a cheque is to be treated 
as if it had not been made.” Thisis in striking contrast to the Amer- 
ican law where millions of dollars of payments are daily made by 
means of certified checks which are utilized very largely as substitutes 
for money. 

Paragraph XIII of the German law provides that the drawee who 
pays the amount of the cheque can require that the receipted cheque 
shall be handed to him. This provision as to receipt might be use- 
fully incorporated in our law, for controversies not infrequently arise 
as to whether the bank which pays a check over the counter can re- 
quire the payee to indorse as a means of identifying him as the re- 
ceiver. 

The time for presentment of cheques is definitely fixed by the 
German law at ten days upon cheques drawn in Germany and the 
Federal Council fixes the period within which cheques drawn abroad 
are payable in Germany. Checks drawn in the United States on Ger- 
many must be presented within two months. 


The above are only some of the points in the German law in which 
it differsfrom ourown. Full text of the law should be read for other 
points of difference and for full information as to all the matters 
covered by the law. 


S—S—a—3 


The Supreme Court of North Dakota has ren- 
dered a decision of practical importance to 
bankers throughout that state and elsewhere who deal in notes gov- 
erned by the law of North Dakota. The decision in brief holds that 
the following clause does not destroy the negotiability of the note 
containing it: 
‘*The makers and indorsers herein severally 

waive presentment of payment and notice of protest, 

and consent that the time of payment may be ex- 

tended without notice.” 

The court says that ‘‘Notes containing clauses similar to the one 
in question have been in almost universal use in this state for years, 
and the identical waiver complained of has been in common use, and 
the instruments containing them have been regarded and treated by 
the trade and bankers as negotiable.” 

While the above decision in favor of negotiability has been made 
by the Supreme Court of North Dakota, the view thus taken is not 
universal. There are several states in which an extension clause of 


Extension Clause. 
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this kind is held to destroy the negotiability of the note, and even the 
Chief Justice of the Supreme Court of North Dakota dissents from 
his brethren and writes an extended opinion citing numerous author- 
ities in support of the view that negotiability is destroyed. The 
point is one which is not specifically covered by the Negotiable In- 
struments Law and it remains for the courts in the respective states 
to decide whether a note containing a clause such as that in question 
does or does not comply with the requirements of certainty provided 
by the Negotiable Instruments Law. 


3 


Attention is invited to the article on Inter- 
national Banking or Foreign Exchange, which 
is contributed to this number by Mr. William G. Bliss, and contains 
a discussion of some of the difficulties encountered by banks in this 
important branch of banking. Mr. Bliss is the author of the text 
book on Foreign Exchange issued by the International Correspond- 
ence Schools of Scranton that is now part of the complete course of 
study in Banking and Banking Law that will be taken up by members 
of the Correspondence Chapter of the American Institute of Banking. 
Mr. Bliss’s work is most complete and practical and it seems a pity 
that its use is to be restricted to those who take that course or will 


Foreign Exchange. 


buy the volumes of the Technical Library of the schools, but such is 
the case. 


We have in contemplation a series of articles on the subject of for- 
eign exchange to be written by Mr. Bliss and published beginning 
with the September number. 


SS 


The Supreme Court of Pennsylvania has 
decided an instructive point in the law of 
forged indorsement as affecting the remedy against a bank which has 
cashed and collected a check bearing a forgery of the payee’s indorse- 
ment. A bank in Pennsylvania having cashed such a check and col- 
lected it from the drawee, the payee of the check brought an action 
against the bank for the money so collected. The Supreme Court of 
Pennsylvania denies recovery. It holds that the payee’s right of 
action is against the drawer of the check which has not been paid; that 
the money paid the bank which cashed and collected the check was 
the money of the drawee in which neither the drawer nor the payee 
had any interest. In other words, the payee must look for his money 
to the drawer of the check while the drawee which paid the check 
has a right of action against the bank which collected it. We are 
under the impression that there are some decisions to the contrary of 


Forged Indorsement. 
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this; but at all events such is the rule now established in Pennsyl- 
vania. 
Ss 


estes te The short statutes of limitation of the liability 

Confidential Cierk. Of a bank toa depositor for payment of forged 

or raised checks, which have been enacted in 
several of the states, are designed chiefly to protect the banks against 
the serious consequences of a form of fraud which is hatched and 
nourished in the office of the depositor; that is to say, where a trusted 
employee repeatedly forges his employer’s name or raises the amounts 
of his employer’s checks and, being known at the bank, obtains their 
payment, covering up the fraud when the checks are returned as paid 
vouchers and paving the way for its repetition. This is an ex- 
perience from which banks in many of the large cities of the coun- 
try have suffered from time to time and owing to the conflicting and 
uncertain state of the judicial law as to the depositor’s responsibility 
the statutes, as aforesaid, provide a reasonable length of time for him 
to discover the fraud and notify the bank, after which he is chargeable 
and the bank relieved from responsibility. 

In this number we publish a decision by the Supreme Court of 
Delaware which involves a case of this kind of considerable magni- 
tude which has transpired in the city of Wilmington. A full state- 
ment of the facts will b2 found in the report of the case. The con- 
troversy is between a corpdration depositor and the bank and the 
secretary of the corporation was himself the forger. He would fill 
out checks in payment of bills owing by the corporation, send them 
to the treasurer for signature and when they were signed and re- 
turned to him for distribution among the respective creditors, he 
would draw two lines through the words ‘‘ the order of” before the 
name of the payeein each check and write after the name ‘‘ or bearer ;” 
then obtain the cash at the bank, explaining to the latter who asked 
why the changes were thus made that ‘‘the payee desired the cur- 
rency.” The extent to which this series of frauds was carried on be- 
fore detection is shown from the fact that the forged checks so paid 
by the bank were 114 in number and ranged over a period from July 
7, 1897, the date of the first, to December 17, 1902, the date of 
the last and they aggregated the sum of $30,831.52. The secretary 
who perpetrated the fraud was the one who handled the checks when 
returned by the bank and this explains why the forgeries were not 
sooner discovered. 

The Supreme Court of Delaware has rendered a long decision in 
this case explaining its view of the law as to the respective responsi- 
bility of bank and depositor. The lower court granted a motion for 
a non-suit in the depositor’s action for the money and directed a ver- 
dict for the bank. The Supreme Court reverses this and holds that 
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the case should have been submitted to the jury for a decision upon 
the question of respective negligence and liability. Its full reasons 
are reported elsewhere. 

Far better than this protracted litigation, at all events from the 
bank’s standpoint and without injustice to depositors, would be a 
legislative enactment providing that a bank should not be liable for 
payments made upon any such checks after one year (or six months 
or three months as has been enacted in some states) from the time 
the bank has returned the forged check as a paid voucher unless the 
depositor shall notify his bank within the prescribed period that the 
returned checks had been forged or raised. Statutes of this character 
have, as said, already been enacted in several of the states and bank- 
ers in Delaware should endeavor to have such a law placed upon their 
statute books. 


The Agricutturar While national banks to the number of 2,508, 
National Banks. With authorized capital of $65,360,500, had been 

organized under the act of March 14, 1900, and 
with individual capital of less than $50,000, the number of such banks 
in active operation on May 14, 1908, was 2,137, with authorized cap- 
ital of $57,613,164, the average capital being approximately $26,000. 
The difference between the number of banks in this class organized, 
and the number reporting on the date indicated, is mainly due tothe 
fact that many of the banks have increased their capital to $50,000 or 
more. These banks with the minimum authorized capital stock have 
been characterized as ‘‘ agricultural” banks by reason of the fact that 
they are located generally in the center of agricultural communities 
and a large portion of the stock is owned by farmers who are also 
largely the customers. That these banks have been on the whole 
well managed and successful is evidenced by the accumulation of 
surplus profits as on their paid-in capital of $57,613,164, the accumu- 
lated surplus, as shown by the May 14 reports, reached $11,988,404, 
or more than the 20 per cent. of capital, required to be accumulated 
and maintained by the national banking law. 

The largest number of banks in this class is in operation in the 
Middle Western States—that is, 643 with paid-in capital of $17,746,050. 
The Western States are second in number with 630 banksand capita! 
of $17,150,200. In the Southern States there are 439 banks of this 
class, with capital of $11,717,090, and in the Eastern States 308, with 
capital of $7,987,924. Oklahoma leads, both in number and capital, 
in this class of banks—that is, 218 and $5,597,700, respectively. 
Texas is second on the list with 210 banks and capital of $5,556,000, 
followed by Minnesota with 169 banks and capital of $4,311,000. 
Pennsylvania has 156 banks of this class and $3,994,584 capital. 











A PRACTICAL S 


ON THE 


LAW OF BANK CHECKS 


A course of study of the rules of law and the established customs 
of business which have grown up and now exist in the United 
States governing the issue, use and redemption of the bank check. 


IX. PAYMENT BY CHECK. 


1. Lender of check good uuless medium objected to. 
2. Check ts only conditional payment. 


? 


3. When check ts absolute payment. 


N the preceding articles, we have stated the law concerning the 
payment of checks by bankers. These have dealt chiefly with the 
duties and responsibilities of banks in making payment of checks 

drawn upon them. 

We will now take up the subject of payment bycheck. Checksat 
the present day are largely used in place of actual money as a medium 
of payment. But a check is not money—only an order on a bank to 
pay money—and when and how a check operates as payment will be 
the subject of inquiry. 

Tender of check good unless medium objected to. 


Of course a check, not being money, is not a legal tender in pay- 
ment of adebt. But if a check is tendered in payment and the credi- 
tor makes no objection to the medium, but refuses to accept the check 
for some other reason as, for example, insufficiency of amount, the 
tender will be good, provided the amount is sufficient or other ground 
of refusal is untenable. But where the debtor of a partnership ten- 
dered in payment to one of the partners his check for the amount 
due, payable to the order of the partnership and this was declined by 
the partner who requested a check to his individual order and the 
debtor refused and destroyed the check, it was held that no legal 
tender had been made. (Murphy v. Gold & Stock Tel. Co., City 
Court of New York, 1889.) 

Where there is a valid tender it does not discharge the debt but 
relieves the debtor of subsequent interest upon the demand and costs 
in case of suit. The law of tender is based upon the principle that 
the debtor is at all times ready and willing to pay the amount which 
he acknowledges to be due and therefore it would be unjust to allow 
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the creditor to subject him to the payment of the costs and expense 
of a suit having in view the enforced payment of a debt which the 
debtor is willing to pay without suit. 

In Larsen v. Breene, Supreme Court of Colorado, April 1889, 
plaintiff tendered the defendant a certified check for the amount 
which he contended was owing the latter on certain partnership trans- 
actions. Defendant made no objection to the medium of the tender 
at the time, but refused to accept the check for the sole reason that 
it was insufficient in amount. He was held to have thereby waived 
all objection to the form in which the tender was made. The plain- 
tiff thereafter brought an action for a settlement and deposited the 
check in bank for the purpose of keeping the tender good. The bank 
on which the check was drawn failed pending the suit. It was held 
that as the tender did not discharge the debt and as the check if ac- 
cepted would have only operated as a conditional payment, the fail- 
ure of the bank did not relieve the plaintiff from the payment of that 
amount. Further that the fact that the check was certified did not 
impose upon defendant any greater liability. 

Check ts only conditional payment. 

Where a check, tendered in payment of a debt, is accepted by the 
creditor, it operates only as a conditional payment of the debt. The 
implication of law, in the absence of an express contract to the con- 
trary, is that the check is only to be regarded as a payment of the 
debt if cashed, or unless loss be sustained by the drawer from the 
laches of the holder in which case the debt will be discharged pro 
tanto to the loss sustained. The tender by the debtor and acceptance 
by the creditor of a certified check makes no difference in the legal ef- 
fect; that is tosay, it operates only as conditional payment except that 
if the creditor who receives an uncertified check in conditional pay- 
ment of a debt, himself has the check certified instead of obtaining 
payment, such certification will operate as payment of the debt. 

Where the debtor, instead of tendering his own check, tenders the 
check of a third person to the creditor's order for an existing indebt- 
edness it has been held that, in the absence of any special agreement 
to the contrary, the mere acceptance by the creditor from his debtor 
of such third person’s check is not absolute, but merely conditional 
payment, defeasible on the dishonor or nonpayment of the check and 
in that event the debtor remains liable for his original debt. Holmes 
v. Briggs, Supreme Court of Pa. Jan. 1890. 


When check ts absolute payment. 


But where the parties so agree, a check may be given and re- 
ceived in absolute discharge of a debt and whether it was so given 
and received is a question of fact to be determined from the evidence. 

In National Park Bank against Levy, decided by Supreme Court 
of Rhode Island, June 1892, Kimball Bros. sent Levy Bros. a check 
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on a Providence bank on May 11, in payment of a debt. Levy Bros. 
deposited the check with the Central National Bank of New York with 
whom they kept an account, on May 12. The Park Bank, a creditor 
of Levy Bros., garnished Kimball Bros. in Providence on May 13 for 
the debt represented by the check which Kimball Bros. had sent Levy 
Bros., and payment of the check was stopped. The main question in 
the case was whether the check had been accepted by Levy Bros. as 
absolute payment so that at the time of the garnishment the indebt- 
edness of Kimball Bros. to Levy Bros. had been discharged. The 
court held that while there were authorities that a check is always so 
far payment until dishonored that, after it is delivered, the drawer 
cannot be garnished as debtor of the payee in respect to the debt for 
which the check is given, yet it preferred to place its decision upon 
the ground that under the circumstances of this case the check was 
given and received as absolute payment and that at the time of the 
service of the writ upon Kimball Bros. they were not the debtors of 
Levy Bros. but of the Central National Bank the purchaser and holder 
of the check in question. The court said: ‘* The evidence shows 
that both the garnishees (Kimball Bros.) and the defendants (Levy 
Bros.) treated and considered the giving and receiving of said check 
as payment of the debt in question; and the law doubtless is that, 
where the parties so agree, a check may be given and received in 
absolute discharge of a debt; and that whether it was so given is a 
question of fact to be determined upon the evidence. The affidavit 
of the garnishees clearly shows that they considered the check as 
payment, and the conduct of the defendants in passing off the check 
as cash also clearly shows that they so regarded it. Moreover, the 
check had passed beyond the control of the defendants, and had be- 
come the absolute property, for value, of the holder thereof, and 
hence, no cause of action existed in favor of the defendants against 
the garnishees at the time of the service aforesaid. The transaction 
was equivalent to a discount by the bank of the negotiable paper of 
the defendants. Had said check been indorsed and turned over by 
the defendants for collection only, a different rule would obtain, and 
the question would then be simply whether, after the giving of a 
check and before its presentation to and acceptance by the drawee, 
the drawer could be held as garnishee of the payee. In sucha case, 
the indorsee is merely the agent of the payee for the purposes of col- 
lection, while the ownership of the check remains in the payee thereof. 
* * * The cases cited by the plaintiff in support of his contention are 
mainly to the effect that the mere delivery ofa check is not a payment 
of a debt, and that the right of a depositor is a chose in action, and 
his check does not transfer the debt or give a lien upon it to a third 
person, without the assent of the depositary. These cases are not 
analogous to the case at bar, in that the title to the checks therein 
considered remained in the original payees thereof, whereas, in this 
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case, as we have already found, the title to the check had passed to a 
third party, for value, before service of the trustee process.” 

In a case in California (Equitable National Bank v. Griffin, Year 
1896) the drawee of a draft took it up by giving his check. There- 
after learning that the drawer of the draft had failed, the drawee 
tendered back the draft and requested return of his check and being 
refused, stopped its payment. He contended that his check was a 
mere acceptance of the draft which he was entitled to cancel under 
the Civil Code of California. But the court held that the position of 
the holder who had surrendered the draft ane received the check had 
been changed by the transaction. The check would not have con- 
stituted payment unless it had been so understood. But when the 
check was delivered it was with the express understanding that the 
draft should be marked paid and surrendered, which was done. These 
circumstances constituted a payment of the draft by the giving of the 
check, which the drawer could not recall. 

Where a depositor, having sufficient funds standing to his credit, 
tenders his check on his bank in payment for negotiable paper which 
it has for sale, and the bank accepts the check and charges it against 
the deposit, and delivers over the paper, the depositor is a purchaser 
of the paper for value, the antecedent debt of the bank to him being 
to that extent extinguished, and the depositor can enforce the paper 


free from equities which would have been good against the selling 
bank. (Mayer v. Heidelbach, New York Court of Appeals, 1890.) 


(Continued in next number.) 
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WHO MAY SUE ON A PROMISSORY NOTE. 


In an action by the American Soda Fountain Company against 
George M. Hogue, upon a promissory note given to order of one 
Tufts and unindorsed by the latter, a verdict was directed for defend- 
ant on the ground that Tufts was the real party in interest and alone 
entitled to sueon the note. But the evidence showed that the note, 
while payable to Tufts, was made for the use and benefit of the plain- 
tiff and the Supreme Court of North Dakota, reversing the judgment, 
holds as follows: 

The holder of a promissory note, payable to another or order and 
unindorsed, is the real party in interest within the meaning of section 
6807, Rev. Code 1905, and may sue thereon where the consideration 
for the note passed solely between the holder and maker, and the 


note was given to another person solely for the benefit of the present 
holder. 





INTERNATIONAL BANKING, OR FOREIGN 
EXCHANGE AND INCORPORATED BANKS. 


A Discussion of Some of the Difficulties Encountered 
by Banks in this Important Branch of Banking. 


BY WILLIAM G. BLISS. 


WING to the increase of foreign trade and other financial interests, 
also to territorial expansion, the demand for foreign banking 
facilities in the last twenty-five years has become so general 
throughout the United States, that national and State banks 

have been compelled to provide the means to meet that demand. 
Some banks in the largest cities have done this by organizing what 
are commonly known as ‘“‘ Foreign Exchange Departments ;” but the 
majority have wisely contented themselves with handling such for- 
eign business as may come to them, through private banking houses 
and incorporated banks having such departments. 

The recent panic demonstrated clearly and conclusively that in- 
corporated banks of large resources, properly equipped for inter- 
national banking, are in position to render invaluable services to the 
country in general, as well as to their own customers. 

But there are certain difficulties that confront incorporated banks 
engaging in International Banking or Foreign Exchange, and that 
deserve special consideration with a view to their adjustment. 

GENERAL LACK OF ACQUAINTANCE WITH THE SUBJECT, 

As the first among these difficulties, attention is called to the lack 
of acquaintance with the most elementary principles of international 
banking. A little conversation with the average bank officer or di- 
rector will bring out two facts: (1) that the term ‘‘Foreign Ex- 
change” conveys to him a somewhat vague idea of banking al- 
together different from the ordinary domestic banking to which he 
has become accustomed by training and practice; and (2) that he be- 
lieves he has not the time to make a careful study of the subject. 

This vagueness of idea in regard to international banking or 
general lack of acquaintance with it is attributable in part to failure 
to study the different monetary and banking systems of the world, 
and in part to failure to appreciate the fact that, in principle, the 
transactions common to international banking are identical with those 
of domestic banking. The former are subjects deserving special 
study at this time and the press has devoted considerable space to a 
discussion of them; but it will undoubtedly help to remove any dif- 
ficulty connected with the latter, to point out what, from an account- 
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ing standpoint, is involved in international banking, and what dif- 
ferentiates some international transactions from corresponding domes- 
tic transactions. 

International banking involves: (1) The maintaining by banks in 
this country of accounts current with banks in foreign countries, and 
by banks in foreign countries of accounts current with banks in this 
country, known collectively in reports of condition as the ‘‘ Due from 
banks” and ‘‘ Due to banks” ; (2) discounts and loans to customers 
and loans to foreign banks—bills receivable; (3) loans obtained from 
foreign banks, acceptances for the bank’s account or for account of 
its customers—bills payable; (4) rediscounts; (5) deposits; (6) cash, 
consisting of foreign money, etc.; (7) collections; and, not in- 
frequently, (8) securities of various descriptions. 

The principal points of difference between international and domes- 
tic banking are seen in the following: (1) International banking 
usually involves two or more differing currencies, while domestic 
banking involves but one currency; (2) in international banking 
practically all paper (commercial and bankers) consists of bills of 
exchange, while in domestic banking it consists of promissory notes; 
(3) in international banking whenever two differing currencies are 
involved, the amount of discount is not an item of record, since the 
discount is applied to the rate of exchange at which one currency is 
converted into the other, 7. ¢. at which bills of exchange are bought 
and sold (discounted); while in domestic banking the discount being 
applied to the face of the note or bill, its amount becomes an item of 
record; and (4) in international banking the commercial letter of credit 
as a basis of credit and exchange is a most important factor while 
it is comparatively unknown to domestic banking. There are other 
minor differences due to banking and commercial usages and laws 
abroad which it is unnecessary to describe here. 

REDISCOUNTS AND THE REPORT OF CONDITION. 

A further difficulty to which attention is called is the form and 
place in which the Comptroller of the Currency and the State Super- 
intendent of Banks (New York)* require rediscounts to be reported. 
The importance of having this difficulty removed is apparent to every 
one who is acquainted with the subject and who wishes to comply 
with the requirements of the departments since in international bank- 
ing a very large part of a bank’s remittances abroad consist of time 
bills of exchange that have been bought or discounted. These bills 
are rediscounted abroad either immediately on their acceptance by 
the drawees, or when required by the state of the American bank's 
account, and if the apparent intention of the Departments with 
regard to rediscounts were regarded by the banks, they would report 





* The writer has not examined the forms in use by the Banking Departments of 
other States, and therefore refers to that in use in the state of New York. 
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these time bills as rediscounts. But the requirement itself is wrong 
from an accounting standpoint, for it obliges a bank to report as an 
actual liability, its liability by endorsement, which is a contingent 
liability. That the requirement is wrong is evidenced by the fact 
that when observed its effect on the report is to make it a false or in- 
correct report of condition, since it obliges a bank to report a fictitious 
asset as the contra to this contingent liability. That this is the case 
is clearly shown by the fact that the bank that rediscounts any of its 
bills receivable either receives the cash for them, or charges them to 
its account with the discounting bank, so that there is merely a change 
in the position and title of the asset from ‘‘ Discounts” to either 
‘*Cash” or ‘‘Due from Banks.” But in a financial statement or re- 
port, such as banks are required to make in which the resources should 
equal the liabilities, no liability can be shown without some asset as 
its contra. Therefore, in order to make the rediscounts appear as 
an actual liability in the statement of condition, it becomes necessary 
to create a fictitious asset, and banks that comply with the require- 
ment usually do this by leaving the rediscounts in ‘‘ Discounts.” 
Obviously then, since no new asset has been created, but only a 
change in position has been made, and since the same asset cannot 
be produced to the Bank Examiner at the same time in two accounts, 
2. e. both in **‘ Discounts” and in ‘‘Cash”’ or ‘‘ Due from Banks,” one 
of them must be fictitious. The difficulty in the case is apparently 
due to the wish to enforce the recording of the contingent liability 
involved, and overlooks the fact that contingent liabilities can only 
be carried in a memorandum account, apart from the Actual Re- 
sources and Liabilities. 

Furthermore, when the volume of the foreign bills that pass 
through our banks is taken into consideration, it is clear that the 
publication as an actual liability of the contingent liability involved 
only creates an altogether incorrect impression as to the nature of 
that liability and at the same time necessitates the showing of a cor- 
respondingly large fictitious asset. 

As far as the foreign exchange department is concerned, there- 
fore, banks disregard the requirement. This is not to be construed 
as an indication that the banks question the right of the Federal and 
State Departments to require a report of this Contingent Liability, 
but rather that they wish to emphasize the undesirability and injus- 
tice of requiring its publication. In the official report to the depart- 
rent the item may very properly be called for in a foot note, but it 
should be omitted from the published report. 

It may here be noted that the handling of the Foreign Commer- 
cial business of the country by incorporated banks would be greatly 





+The liability of the endorser of a bill is contingent on the failure of the principal 
parties to the bill to fulfill the contract involved, a liability, that is most remote in 
every weil conducted bank. 
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hampered if the same prejudice should prevail with regard to the re- 
discounting of foreign bills, as at present exists among bankers with 
regard to the rediscounting of domestic paper. 

THE BEARING OF THE PRESENT LAW ON ACCEPTANCES OR LOANS. 

Still another difficulty in international banking has been encount- 
ered by our banks, owing to the interpretation of the law whereby 
banks are not permitted to accept time bills of exchange drawn on 
them. It is particularly opportune to call attention to this difficulty, 
which is purely American, at this time when a congressional commis- 
sion is considering what changes should be made in our currency and 
banking systems. 

As already pointed out, the instrument of a loan in international 
banking is the bill of exchange while, in domestic banking it is the 
promissory note so that to give effect to a loan in international bank- 
ing it is necessary for the drawee to place his acceptance on the bill 
of exchange, the instrument of that loan. But it has been held that 
a bank may not assume the liability involved in placing its acceptance 
on a bill that is payable at a fixed future date, although it may 
assume the liability involved in placing the loan to the credit of the 
borrower subject to withdrawal at any time. In other words, the 
law seems to discriminate against the instrument of the loan by per- 
mitting incorporated banks to make loans to any bank or institution 
against a promissory note but not against an acceptance or bill of 
exchange. It cannot be argued that the acceptance of a bill of ex- 
change is not properly a loan but is an accommodation acceptance be- 
cause in international banking there is a consideration—a commission 
charged by theacceptor tothe drawer. Neither does it seem reason- 
able, particularly when collateral is deposited by the drawer as security 
for the payment of the loan to hold that a bank may not by its ac- 
ceptance obligate itself to make the necessary payment to the holder 
at a known future date. 

The question has, however, a broader application and should be 
considered in the light of its bearing on the usefulness of our banks 
to the commercial and financial interests of the country in respect to 
the acceptance of drafts drawn under commercial letters of credit, and 
in respect to the usage in those foreign countries in which bankers 
and merchants make their remittances by means of bankers time bills 
of exchange instead of checks. 

In the former, obviously the effect is to limit our banks to the 
issue of sight commercial credits, whether payable in this country or 
abroad, since a time credit authorizes the drawing cf time bills of 
exchange on the issuing bank or on some other bank or banker whose 
acceptance and payment of the bills the issuer guarantees. Neverthe- 
less it is the common and approved practice of both national and state 
banks to issue time credits payable abroad but not in this country. 





INTERNATIONAL BANKING. 549 


But this is clearly an evasion of the law as interpreted, unless it is 
permissible for an incorporated bank to guarantee and protect another 
bank in that bank’s acceptance of the bills which it is prohibited 
from accepting itself. One of the worst features of this evasion is 
that the acceptance under a commercial credit, which is an actual 
liability, is only carried by the American bank in a memorandum 
account and therefore does not appear where it properly belongs in 
the report of condition. 

In the latter, the inability of banks to accept bills of exchange not 
only causes annoyance to foreign banks, bankers, and merchants ac- 
customed to the use of time bills of exchange for their remittances to 
all other countries, but it has a tendency to divert from our banks a 
considerable amount of business that is legitimate, safe and profitable. 
The law is frequently evaded in this case, by noting the date, either 
of acceptance or maturity, on the face of the bill without signature. 
The billsare then either carried ina memorandum account, or credited 
to a draft account and charged to the issuing bank. If carriedin a 
memorandum account, what is understood by the holder and the 
drawee to be an actual liability does not appear in the report of condi- 
tion as such. 

Any one understanding the importance of having our banks properly 
equipped for international banking cannot fail to see the mischief and 
injustice of the present situation, for until the present rulings are 
modified or revised or new laws or amendments to the present law 
are passed, the banks will be unnecessarily restricted and required to 
turn down good business, or they must evade the laws with the tacit 
approval of the Federal and State Banking Departments. 


BANKS IN CHILE. 

In the Republic of Chile on December 31, 1907, there were in opera- 
tion 24 banks wiih paid-up capital of 124,040,525.63 pesos (a peso 
equals 36% cents), and aggregate resources of 811,363, 263.17, as shown 
by the balance sheet of the banks published in the February 22d edition 
of La Revista Comercial of Valparaiso, Chile. The most important 
of the banks is the Bank of Chile, the subscribed capital of which is 
30,000,000 pesos. 
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BANKS IN MEXICO. 


HARTERS are granted in Mexico for the establishment of three 
C kinds of banks, viz., banks of issue, mortgage banks, and loan 
banks. Banks of the class first mentioned are those which are 
permitted to issue notes of the various denominations, which 
are redeemable at par on demand. Circulation is limited to three 
times the paid-up capital stock and the banks are required to have 
cash on hand to the extent of at least one-half of the amount of their 
circulation, plus sight deposits and deposits at three day's sight. The 
minimum capital is $500,000, at least 50 per cent of which must be 
held in cash before begining business. Banks of issue are prohibited 
from discounting paper of any running nature, negotiating paper run- 
ning over six months, or accepting notes or other documents for dis- 
count which do not bear two responsible signatures or are not guaran- 
teed by mortgage security. They can not secure loans or contract 
any compromise on notes of their own circulation, and are forbidden 
to mortgage their properties or surrender their discounts for collateral 
security to any third party. They can not accept mortgages, except 
under special circumstances, and with the approval of the department 
of finance. A mortgage in favor of a bank of issue that does not ex- 
ceed one-fourth of the paid-up capital, and taken to protect a credit, 
which will mature within two years from date of the transaction, may 
be accepted, within the approval of the department of finance. 

Mortgage banks are those which make loans on real and urban 
properties and issue bonds which accrue interest and are amortizable 
through special conditions and at specified dates, being protected by 
mortgages. The minimum capital must be $50,000 and 50 per cent 
of the total subscribed paid in cash. 

The third class of banks, banks of loan, are institutions which are 
authorized or expressly organized for the purpose of facilitating min- 
ing, agriculture, and industrial enterprises by means of privileged 
loans without mortgage security. These banks issue short time credit 
bonds, which accrue interest and are payable at specified times or 
dates. The minimum capital is $200,000. 

All banks in the Republic are subject to governmental control and 
required to publish monthly statements in a form specified. 





THE GERMAN CHEQUE LAW. 


From London Bankers’ Magazine, June, 1908. 


E are indebted to the Board of Trade for a translation of the 
German Imperial Cheque Law of March11, 1908. The matter 
being one of special interest to bankers, we have pleasure in 
giving the translation in full in the Magazine. Speaking gen- 

erally, the German law appears to be much the same as that in force 
in this country. It will, however, be noticed that in Germany a 
cheque may be drawn upon institutions and companies not carrying 
on the business of bankers, though it would appear as if the drawee 
could not be a single individual unless he constituted a firm entered 
in the Commercial Register as carrying on the business of banking. 
In England, of course, a cheque can be drawn only on a banker. The 
requisites as to the form of the cheque differ from those in force 
here, in that there must be an indication conveyed in the text of the 
cheque that itis a cheque. The provisions of paragraph 6 are wider 
than those of the corresponding section of the Bills of Exchange Act, 
which provides only for a difference between the words and figures. 
A definite time is fixed by paragraph 11, within which cheques must 
be presented for paymentin order to preserve recourse against prior 
parties, but the non-presentation within that time does not make the 
cheque worthless. There does not appear to be any power to ‘‘cross’”’ 
cheques in Germany, but the provisions of paragraph 14 seem to 
authorize a somewhat analogous procedure, the drawee being, in the 
case of cheques crossed ‘‘only for account,’”’ required to credit the 
holder in account, and not to pay the cheque over the counter to the 
person presenting it for encashment. Bankers should note particu- 
larly the necessity of taking action on a dishonored cheque within 
three months of the period within which it should have been presented 
for payment. 

TRANSLATION OF THE GERMAN IMPERIAL CHEQUE Law or Marcu 11, 1908. 


1. 
A cheque must contain: 


1. An indication which is to be conveyed in its text thatit isa 
cheque, or, if the cheque is drawn up in a foreign language, an ex- 
pression in that foreign language which corresponds to such an in- 
dication. 

2. A notification addressed to the drawee by the drawer, to pay 
out a certain sum of money from the funds standing to his credit. 

3. The signature of the drawer. 

4. A mention of the place and of the day of drawing. 
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II. 

Only the following can be designated as drawees:— 

1. Public institutions, institutions placed under the supervision 
of the State; as well as companies which are entered in the register of 
Companies, (Genossenschaftsregister); further, companies which, in 
accordance with the regulations applicable to them with respect to 
the carrying on of their business, are engaged in taking money on 
deposit and making payments for the account of others; further, sav- 
ings banks which are under official supervision, provided that they 
comply with the regulations as to supervision which are in force in 
the country in which they are situated. 

2. Those firms entered in the Commercial Register (Handels- 
register) which make a regular business of acting as bankers. 

Ill. 

That sum of money to the extent of which the drawee is, in ac- 
cordance with the legal relations between him and the drawer, bound 
to meet cheques, is to be considered as the funds to the drawer’s credit. 

IV. 

Either a particular person, ora firm, or the holder of the cheque 
can be mentioned as the payee. The drawer can designate himself 
as payee. 

A cheque is to be considered as payable to the holder, if the name 
of the person or of the firm mentioned as payee is followed by the 
words ‘‘or bearer” or if words are added to the same effect, or if it 
contains no mention as to whom it is to be paid. 

We 

The place mentioned in connection with the name of the person 
or the firm on whom the cheque is drawn is to be considered as the 
place of payment. The mention of any other place of payment is to 
be treated as if it had not been made. If no place is mentioned in 
connection with the name of the person or firm on whom the cheque 
is drawn, the place where the cheque is drawn is to be considered as 


the place of payment. 
VI. 


If the sum of money to be paid is expressed both in words and 
figures, the sum expressed in words is, in the event of discrepancies, 
to be considered as the valid one. If the sum is expressed more than 
once in words, or more than once in figures, the lesser sum is, in the 
event of discrepancies, to be considered as the valid one. 

VII. 

A cheque is payable at sight. The mention of any other time for 

payment makes the cheque void. 
VIII. 

A cheque drawn in favour of a particular payee can be transferred 
by indorsement if the drawer has not forbidden its transfer by the 
words ‘‘not to order” or by adding words to the same effect. 

As regards the form of the indorsement, the establishment of the 
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right of the owner (Legitimation des Besitzers) of an indorsed 
cheque, the examination into the establishment of such a right, as 
well as the obligation of the owner to give it up, the corresponding 
provisions of articles 11 to 13, 36 and 74 of the Bills of Exchange Law 
(Wechselordnung) are applicable. Nevertheless an indorsement on 
a copy of a cheque is inoperative. The same (rule) holds good with 
regard to an indorsement of the drawee. An indorsement to the 
drawee has the same value as a receipt. 
IX. 

Cheques which are drawn in favour of a particular payee, and 
which are payable abroad, can be drawn in a set (in mehreren Aus- 
fertigungen). Each part of the set must contain in the text an in- 
dication ‘‘ First, Second, Third,” etc., or an indication to the same 
effect. If this is not done, each of the parts is to be considered as a 
complete and separate cheque. 

If one part of such a set is paid, the others thereby lose their val- 
idity. Nevertheless, as regards the remaining parts, an indorser 
who has indorsed more than one part to different people, and all sub- 
sequent indorsers, whose signatures are to be found on parts which 
are not returned, on payment still remain subject to the liability in- 
curred by their indorsements. 

X. 

A cheque cannot be accepted. A statement of acceptance on a 

cheque is to be treated as if it had not been made. 
XI. 

A cheque drawn and payable in Germany must be presented for 
payment within ten days to the drawee at the place of payment. 

The Federal Council fixes the period within which cheques drawn 
abroad are payable in Germany. The same rule applies in the case 
of cheques which are drawn in Germany, which are payable abroad, 
in so far as the law of the foreign country contains no provisions as 
to the time for presentation. 

If the last day of the fixed period falls on a Sunday or on a day 
recognized by the State at the place of payment as a general holiday, 
the following working day takes the place of the Sunday or holiday. 

XII. 

The delivery of a cheque at a place for clearing accounts (Abre- 
chnungsstelle), at which the drawee is represented, is to be considered 
as a presentment for payment at the place of payment, in so far as 
the delivery is in accordance with the regulations controlling the 
transaction of business in the place for clearing accounts in question. 

The Federal Council fixes what places are to be considered as 
places for clearing accounts within the meaning of this law. 

XIII. 

The drawee who pays the amount of a cheque can require that the 

receipted cheque shall be handed to him. 
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The expiry of the period for presentment does not affect the right 
of the drawee to pay the check. 

The cancellation of a cheque does not take effect until after the 
expiry of the period for presentment. 

XIV. 

The drawer as well as the holder of a cheque can, by means of an 
observation written across the front side of it ‘‘only for account”’ 
(‘‘ Nur zur Verrechnung”’), prohibit that the cheque shall be paid in 
cash. In this case the drawee can only discharge the cheque by 
bringing it into account (Verrechnung). Bringing into account is to 
be considered as the equivalent of payment within the meaning of 
this law. 

A prohibition cannot be recalled. The violation of a prohibition 
renders the drawee responsible for ensuing loss. 

XV. 

The drawer and the indorsers are liable to the holder for the dis- 
charge of the cheque. 

Even in the case of a cheque drawn in favour of the holder, each 
person who has written his own name or the name of his firm at the 
back of the cheque, is liable to the holder for its discharge. This 
provision is not applicable to the drawee. 

When an indorser has added to his indorsement a note ‘‘ without 
guarantee,” or a reservation to that effect, he is thereby freed from 
liability arising out of his indorsement. 

XVI. 

In order that the right of recovery may be exercised it must be 
proved that the cheque was presented at the proper time for payment 
and was not discharged, or that an attempt to present it was made in 
vain. Proof can only be shown:— 

1. By a declaration on the cheque, signed by the drawee, men- 
tioning the day of presentment; 

2. By a certificate of a place for clearing accounts that the cheque 
was delivered there before the expiry of the period for presentment, 
and was not discharged; 

3. By a protest. 

With regard to the presentment of the cheque and the protest, 
the corresponding provisions of Articles 87, 88, 90 and 91 of the Bills 
of Exchange Law (Wechselordnung) are applicable. 

When the cheque contains a request not to make a protest, the 
corresponding provisions of Article 42 of the Bills of Exchange Law 
(Wechselordnung) are applicable. 

XVII. 

With regard to the notice to be given to prior indorsers and their 
right to discharge the cheque (Einlésungsrecht) as well as with re- 
gard to the extent of the claim for recovery and the authorisation for 
striking out indorsements, the corresponding provisions of Articles 45 
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to 49, 50 to 52 and Article 55 of the Bills of Exchange Law (Wechsel- 
ordnung) are applicable, with the limitation that the holder of a 
cheque which has been presented in vain for payment is bound to 
give notice of the non-payment of the cheque to the immediately 
prior indorser within two days of drawing up the declaration certifi- 
cate or protest indicated in paragraph 16, part 1, and, at latest, with- 
in two days of the expiry of the period for presentment. 
XVIII. 

As regards his full claim for recovery, the holder of the cheque 
can deal with all those who are liable or only with some, or only with 
one of them, without thereby losing his claim on the other parties 
liable against whom he has not proceeded. It lies in his choice to 
decide against which of the parties liable he will first make his claim. 

A debtor can only oppose to the holder of a cheque such pleas as 
relate to the validity of his declaration on the cheque, or which arise 
from the text of the cheque, or which he is directly entitled to make 
against the holder. 


XIX. 

A person from whom recovery is made is only obliged to pay 
against delivery of the cheque, of the documents which served to 
prove the presentment at the right time and the non-discharge, or the 
vain attempt at presentment, and of a receipted account. 

XX. 
Claims for recovery against the drawer of a cheque and against 


others who are prior indorsers become cancelled by limitation within 
three months if the cheque is payable in Europe with the exception 
of Iceland and the Faroe Islands, and in other cases in six months. 

Cancellation by limitation begins to run as regards the holder of 
the cheque on the expiry of the period for presentment; as regards 
each indorser it begins to run on payment, if he has paid before legal 
action was taken against him; in all other cases, on the commence- 
ment of legal action. 

XXI. 

The drawer whose liability to claims for recovery has been dis- 
charged by neglect to present a cheque within the right time or by 
cancelling by limitation, remains liable to the holder of the cheque 
to the extent to which he profits by the loss suffered by the other. 

XXII. 

In the cases dealt with in paragraph 14, part 2, and in paragraph 

21, a claim is cancelled by limitation within a year from the drawing 


of a cheque. 
XXIII. 

In the case of a cheque on which the signatures of the drawer or 
of an indorser are forged, those parties remain liable whose signatures 
are genuine. 

XXIV. 
The corresponding provisions of article 34 of the Bankruptcy 
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Law (Konkursordnung) are applicable in the case of a payment made 
on a cheque being contested. 
XXV. 


Cheques payable in a foreign country must be drawn on drawees 

on whom cheques can by the law of the foreign country be drawn. 
XXVI. 

The essential requirements for a cheque drawn abroad, as well as 
for a declaration made abroad on a cheque, are to be judged accord- 
ing to the laws of the place where the drawing of the cheque or the 
declaration on it took place. 

Nevertheless if a cheque drawn abroad or if a declaration made 
abroad on a cheque answers the requirements of German Law, no 
objection can be raised against the binding character of a declaration 
subsequently made on the cheque in Germany. Further, the draw- 
ing abroad of a cheque, payable in Germany, as well as a declaration 
made abroad on such a cheque, are operative, provided only that they 
comply with the requirements of German Law. 

XXVII. 

With regard to lost or destroyed cheques, a declaration of non- 
validity must be made by the usual procedure for judicial declarations 
(im Wege des Aufgebotverfahrens). The delay which must expire 
before this judicial declaration can take effect must amount at least 
to two months. 

If, after the introduction of proceedings for a judicial declaration 
(of non-validity), the cheque has been presented within the right 
time for payment, but has not been discharged by the drawee, the 
rightful claimant can, on giving security until the declaration is made, 
claim payment from the drawer. 

XXVIII. 

Civil actions, in which, in the complaint, claims are raised which 
are based on this law, come, in so far as the lower courts (Landgerichte) 
are competent in first instance, before the Chambers for commercial 
matters. 

In civil actions in which by complaint or countercomplaint a claim 
is raised which is based on this law, the proceedings and decision in the 
last resort within the meaning of paragraph 8 of the introductory law 
to the laws respecting the constitution of the Courts (Gerichtsverfas- 
sungsgesetze) come before the imperial tribunal (Reichsgericht). 

With regard to the making of claims for recovery, based ona 
cheque, the corresponding provisions of paragraphs 602 to 605 of the 
law respecting civil action (Zivilprozessordnung) are applicable. 
Cases in which such a claim is made are considered as matters to be 
dealt with even in the holidays (Feriensachen). 

XXIX, 

Within the meaning of paragraph 24 of the law relating to stamp 
duty on bills of exchange, of June 10, 1869, those documents which 
comply with the requirements of paragraphs 1, 2, 7, 25 and 26 of the 





THE GERMAN CHEQUE LAW. 557 


present law, are to be considered as cheques, which are to be exempted 
from the stamp duty on bills of exchange. 

This provision in part 1 has no application to cheques which are put 
into circulation before the date given on them as the date of drawing. 
As regards payment of the duty, each person is jointly liable who, 
before the date given as the date of drawing and in the country, has 
taken part in the circulation of the cheque within the meaning of 
paragraph 5 of the law relating to stamp duty on bills of exchange. 

XXX. 

This law comes into force on April 1, 1908. Its provisions have 
no application to cheques drawn earlier. 

On the coming into force of the law for facilitating the making of 
protests on bills of exchange, the provisions contained in paragraph 
16 of the present law are to be replaced by the new articles 87 to 88a, 
90 to 9la and 92, part 2, of the law relating to bills of exchange 


(Wechselordnung) as well as by paragraphs 3 and 4 of the first-men- 
tioned law. 


In witness, etc. 
Given 
Berlin, March 11, 1908. (L. S.) WILLIAM. 
von BETHMANN HOLLWEG. 


TRANSLATION OF Notices oF Marcu 19, 1908. 
Notice regarding the period within which cheques drawn abroad 


are payable in Germany. 

On the ground of sub-section 11, Section 2, of the Cheque Law of 
March 11, 1908, the Federal Council has decided :— 

Cheques drawn abroad and payable in Germany must be presented 
for payment to the drawee at the place of payment within the follow- 
ing periods :— 

Cheques drawn in Europe-—with the exception of Iceland and the 
Faroe Islands—within three weeks; 

Cheques drawn in the countries of Asia and Africa bordering on 
the Mediterranean and Black Seas or in the Islands belonging to them 
in those seas within one month; 

Cheques drawn in the United States of America, in Canada, New- 
foundland, Mexico, the Azores, Madeira, the Canaries and Cape Verd 
Islands within two months; 

Cheques drawn elsewhere abroad, including the German Protect- 
orates, within three months. These periods apply equally to cheques 
which are drawn in Germany and payable abroad, in so far as the 
foreign law contains no provision as to the time of presentation. 

Berlin, For the Imperial Chancellor. 


March 19, 1908. (Sd.) von BETHMANN HOLLweEc. 


Notice REGARDING CLEARING PLACES FOR CHEQUES, MaRCH 19, 1908. 
On the ground of Sub-section 12, Section 2, of the Cheque Law of 
March 11, 1908, the Federal Council has decided: 
Places for clearing accounts in the sense of the Cheque Law are 
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the clearing departments of the Imperial Bank in Berlin, Brunswick, 
Bremen, Breslau, Chemnitz, Cologne on the Rhine, Dortmund, Dres- 
den, Elberfeld, Frankfurt on the Main, Hamburg, Hanover, Leipzig, 
Munich, Nuremberg and Stuttgart. 
Berlin, For the Imperial Chancellor. 
March 19, 1908. (Sd.) von BeTHMANN HoLtwec. 


Ss 


THE USE OF BARRELS. 

Upwards of 150,000,000 barrels and circular packages are manu- 
factured in the United States annually. Few people, except those 
whose business it is to know, realize the extensiveness of the cooper- 
age industry in this country. 

The heaviest demand comes from the cement business. The flour 
business ranks next, closely followed by sugar. Containers for fence 
staples, bolts, nuts, nails, and packages for roasted coffee, spices, 
crockery, fruits and vegetables, follow in the order named, while 
glass manufacturers, baking powder companies, liquor distillers, and 
candy, tobacco, and cheese packers are big users of barrels. The 
demand for barrels for molasses, oil, lard, and pork, is also enormous, 
while dry paint, glue, snuff, oatmeal, screws, castings, and general 
hardwood articles annually increase the demand on the cooperage 
supply. 

While the amount of expenditure for barrels can be quite closely 
estimated for a given year, it is not possible to say how many barrels 
are in actual use. The life of a barrel is put down at one year by the 
trade, but this is far from true. A majority of barrels are used many 
times. They begin as sugar or flour barrels, and are then sold to the 
farmer for shipping his produce to the market. It may be that they 
are returned to him several times, carrying potatoes to the market 
on the first trip, and tobacco or lettuce on the next, each cargo being 
lighter in weight than the previous one, owing to the weakened con- 
dition of the barrel. Finally the barrel may serve out its life work 
as a refuse receptacle, and in the end can be used for fuel. Thus, it 
may be said, that a barrel fills as useful a career as almost any other 
manufactured article, and its life is much longer than a season. 

The demand for barrels is steadily growing because modern ma- 
chinery has made it possible to make them for the trade cheaper than 
almost any other form of durable package. That it is the most con- 
venient form of package has long been acknowledged. The timber 
used in tight barrels has to be selected with care, as it must not only 
be water tight, but barrels for the oil, whiskey and paint trades in ad- 
dition must be capable of resisting high internal pressure. The lum- 
ber used for this work mvst be carefully selected, that cured by slow 
air drying under shelter being the most satisfactory. 





NOTICE FROM THE FACE OF A CHECK. 


HE New York Court of Appeals has decided an important case * 
showing the danger of taking a check in payment of a debt 
where it is so drawn or indorsed as to carry notice that the 
debtor, using it as a medium of payment, is not or may not be 

itsowner. Asa result of this decision a trust company in the city of 
New York stands to lose the enormous sum of $125,000 which it re- 
ceived in payment of a loan and which it must refund because a 
check which was used as a medium of payment carried notice that it 
did not belong to the debtor who paid his debt with it, but to another. 

In brief, the trust company had loaned $125,C00 to two persons, 
Umsted and Kiefer, who had arranged to purchase the entire capital 
stock of the Hartman Manufacturing Company and who: pledged the 
stock of the Company, which they acquired with the proceeds, as col- 
lateral for the loan thus obtained. It appears that when this loan 
became due these persons, falsely representing to a national bank in 
the city with which the Company kept an account, that the $125,000 
loan held by the trust company had been made for the Hartman Com- 
pany, obtained from the national bank a loan of $200,000 with which 
to pay it off and for other purposes. For this, the national bank re- 
ceived a note of the Hartman Company for $200,000 indorsed by Um- 
sted and Kiefer and the certificates of all the stock of the Hartman 
Company were pledged as collateral, these being surrendered by the 
trust company as hereafter shown upon payment of its loan. 

To enable Umsted to pay the loan to the trust company which 
was supposed, as already said, to be owing by the Hartman Company 
but in reality the personal debt of Umsted and Kiefer, the national 
bank delivered to Umsted its check for $125,000 payable to the order 
of the Hartman Manufacturing Company and placed the balance, 
$75,000 to the credit of that Company on its books. Umsted indorsed 
this check 

Hartman Manufacturing Company, 


By Frank A. Umsted, 
President and General Manager, 


and delivered it to the trust company in payment of the note of 
$125,000 made by himself and Kiefer, upon receipt of which check 
the note as well as the certificates of stock pledged as collateral 
thereto were surrendered to Umsted. 

The Hartman Company received no consideration for the use 
made by Umsted of this check and afterwards became insolvent. 
The question for decision was whether the $125,000 received by 


* Ward v. City Trust Company, rendered April 14. 





560 THE BANKING LAW JOURNAL. 


the trust company could be recovered as an asset belonging to the 
estate. In considering this question and deciding against the trust 
company, the court of appeals declares as follows: 

The form of the check in question was notice to the trust com- 
pany that Umsted was using the property of the corporation of 
which he was president to pay the personal debt of himself and Kiefer 
in apparent violation of its rights. Rochester & Charlotte Turnpike 
Road Company v. Paviour, 164 N. Y. 281; Gerard v. McCormick, 130 
N. Y. 261; Hathaway v. County of Delaware, 185 N. Y. 368, 372. 
The effect of such notice was to put the trust company upon inquiry 
to see whether it was about to accept money from one to whom it did 
not belong in payment of its own claim. The presumption arising 
from the face of the check was that it belonged to the Hartman Com- 
pany, and that its president had no right to use it to pay his personal 
debt. The purpose of the law in exacting inquiry under such cir- 
cumstances is to see whether the apparent situation is the actual sit- 
uation, or, in other words, to learn whether facts exist to rebut the 
presumption. The object is not to discover negative facts, or such as 
would not arouse suspicion, but positive facts which would allay the 
suspicion already aroused. If, for instance, reasonable inquiry 
had been made by the trust company, and the result had tended to 
show that the check really belonged to Umsted and Kiefer and not to 
the Hartman Company, or that Umsted was authorized by that com- 
pany to use it as he proposed, then, even if the fact were otherwise, 
such inquiry would have tended to rebut the presumption of illegal 
use, and to protect the title of the trust company. The law goes 
further than this in order to promote the transfer of commercial 
paper, for it is settled that if no inquiry is in fact made to dispel the 
presumption, but reasonable inquiry would have led to the discovery 
of facts which would have dispelled it, the purchaser of the paper is 
entitled to the benefit thereof the same as if he had learned them by 
proper investigation. Wilson v. Metropolitan Elev. Ry. Co., 120 N. 
Y. 145, 153. This benefit, however, carries with it the burden of re- 
sponsibility for such unfavorable facts as reasonable inquiry would 
have discovered in relation to the defect that made the inquiry neces- 
sary. Cohnfeld v. Tanenbaum, 176 N. Y. 126, 130; Rochester & Char- 
lotte Turnpike Road Co. v. Paviour, 164 N. Y. 281, 286; Seger v. 
Farmers’ Loan & Trust Co., 187 N. Y. 314, 319. In the case before 
us no inquiry was made, although the check was for so large an 
amount as to induce a prudent man to proceed with caution. The 
transaction upon its face involved a gift to Umsted and Kiefer, or the 
theft by them, of a large portion of the assets of the Hartman Com- 
pany, and under such extraordinary circumstances reasonable inquiry 
meant one prosecuted with a degree of diligence adapted to those cir- 
cumstances. Inquiry of Umsted and Kiefer would not have satisfied 
the requirement, for it was apparent that they were acting in their 
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own interest, and hence beyond the general scope of their authority. 
Bank of New York National Banking Association v. American Dock 
& Trust Co., 143 N. Y. 559, 564. The trust company had ample op- 
portunity to learn all the facts, for it had representatives on the 
board of directors of the Hartman Company, the apparent owner of 
the check. According to the custom of business men, and especially 
of banks, the first inquiry would have called for a resolution of the 
board of directors authorizing Umsted to use the check to pay his own 
debts. The minute book of the board was open to examination by 
the representatives of the trust company, but when examined it would 
have shown no such authority, for the resolution relied upon, broad 
as it was, simply authorized Umsted as president to take charge of 
the property and business of the company, and to sign checks, notes, 
and other obligations in its behalf. This meant that he could do these 
acts only in transacting the business of the company, for no other 
construction would be reasonable. There was no suggestion of per- 
mission to give away the assets of the company, or to use them to 
pay the personal debts of its officers. Such dangerous power, which 
might involve the ruin of the company, cannot be conferred unless 
the intention is expressed with the utmost clearness. ‘‘If such a 
power is intended to be given, it must be expressed in language so 
plain that no other interpretation can rationally be given it, for it is 
against the general law of reason that an agent should be intrusted 
with power to act for his principal and for himself at the same time.” 
Bank of New York Nat. Banking Ass’n v. Am. Dock & Trust Co., 143 
N. Y. 559, 564. 

The next inquiry would naturally have been whether Umsted had 
implied authority, to be inferred from similar acts and past conduct 
known to the directors of the corporation, and not objected to by 
them, but that inquiry would have disclosed nothing to rebut the pre- 
sumption. There is no evidence that Umsted, before his misappro- 
priation of the check in question, had ever used the property of the 
corporation he represented to pay his own debts or otherwise than in 
the transaction of its business. No fact of any kind would have been 
discovered, because none existed, to show authority, express or im- 
plied, and the presumption would therefore have stood in full force. 
While inquiry would have discovered that Umsted had full power 
to act for the corporation in all its corporate business, it would not 
have shown that he had the right, either real or apparent, to use the 
check in question in payment of the debt owing by himself and Kiefer 
to the trust company. If an officer of that company ‘‘ had made the 
inquiry, he would have learned the facts already stated. He is there- 
fore chargeable with all that these facts import, or which is fairly to 
to be inferred from them.” Cohnfeld v. Tanenbaum, 176 N. Y. 126, 
130. If the check had been regular on its face, that is, if it appeared 
to have passed through the hands of the Hartman Company, and 
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thence into the channels of commerce, as in a case relied upon by the 
respondent, then, even if offered in payment of his personal debt by 
one of the officers of the company, the taker without notice would 
have the right to assume that the relations of the various parties to 
the paper were what they appeared to be. Cheever v. Pittsburgh, 
Shenango & Lake Erie R. R. Co., 150 N. Y. 59, 66. The case before 
us, however, is utterly different, for the check showed on its face that 
it did not belong to Umsted or Kiefer, but to the Hartman Company. 
As was said in the Paviour Case, supra: ‘‘There was a shadow on 
the checks, and the defendant could not, in good faith, accept them 
until it disappeared. By accepting them he did an act which he had 
reason to believe would affect the rights of a third party, and he 
could not, in justice to that party, ignore the suspicions which the 
facts should have aroused. One who suspects, or ought to suspect, 
is bound to inquire, and the law presumes that he knows whatever 
proper inquiry would disclose. While the courts are careful to guard 
the interests of commerce by protecting the negotiation of commercial 
paper, they are also careful to guard against fraud by defeating titles 
taken in bad faith, or with knowledge, actual or imputed, which 
amounts to bad faith, when regarded from a commercial standpoint.” 
According to the facts found by the referee, when all are read to- 
gether, we think that proper inquiry by the trust company or its 
officers would not have shown that Umsted possessed the authority 
which he assumed to exercise, but, on the contrary, that he had no 
such authority, either express or implied. 

Thus far we have confined the discussion to the rights of the Hart- 
man Company, and to the authority or want of authority of its presi- 
dent to use the check for his own benefit. The rights of creditors, 
however, were also involved, for the Hartman Company was insol- 
vent, yet the transaction on its face indicated a gift by that company 
.to Umsted and Kiefer of $125,000, or precisely one-half of its capital 
as it stood at the time. While Umsted and Kiefer owned all the 
stock, and Kiefer ratified whatever Umsted did, still the rights of 
creditors remained, even if the corporation and its stockholders were 
ready to give away every right within their power. Hurdv. N. Y. 
& Come'l Steam Laundry Co., 167 N. Y. 89, 95; Cole v. Millerton Iron 
Co., 133 N. Y. 164, 168. It was not enough for the trust company to 
part with value by surrendering the note and collateral, for it was 
bound to act in good faith in order to get good title. Negotiable In- 
struments Law, §§ 91, 94, 95; Laws 1897, p. 732, c. 612. Bad faith in 
taking commercial paper does not necessarily involve furtive motives, 
for it exists when the purchaser has notice of facts which, if unex- 
plained, would show that he was taking the property of one who, to 
quote again from Paviour Case ‘‘owed him nothing, in payment of a 
claim that he held against some one else. * * * Even if his actual 
good faith is not questioned, if the facts shown to him should have led 
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him to inquire, and by inquiry he would have discovered the real sit- 
uation, in a commercial sense he acted in bad faith, and the law will 
withhold from him the protection that it would otherwise extend.” 
The trust company had notice that apparently it was dealing with a 
donee, who had no title to the check as against creditors or with a 
thief, who had no title as against any one. It knew the Hartman 
Company was a heavy borrower, and that there were creditors with 
large claims. It knew the enormous rate of interest that these men 
had promised to pay when they procured the loan, as well as the pay- 
ment by them of about $5,000 in addition as a commission to Plum- 
mer, its representative, who aided the borrowers in procuring the 
loan. It knew through Chapman and Plummer, (representatives of 
the trust company who were on the board of directors of the Hart- 
man Company,) with whose knowledge it was charged, that the com- 
pany was heavily involved. The presumption was against the trans- 
action, and, as we have seen, unless that presumption was overcome 
by reasonable inquiry, the transaction, unlawful in fact, and unlawful 
on its face, is presumed to have been known to the trust company to be 
unlawful. The duty of inquiry extended to all the facts and defects 
suggested by the form of the check, and hence went beyond the ques- 
tion of authority and included the rights of creditors. As was well said 
in the dissenting opinion below, to which we are greatly indebted: 
‘* Primarily, the capital of a corporation is held for the protection of 
its creditors, and is impressed with a trust in their behalf, and the di- 
rectors cannot lawfully, nor can the stockholders, divert the funds of 
a corporation to the individual use of its members, if thereby the cap- 
italis impaired and the corporation rendered insolvent.” Hurd v. 
N. Y. & Come’l Steam Laundry Co., 167 N. Y. 89; Germania Safety 
Vault & Trust Co. v. Boynton, 71 Fed. 797; Matter of Prospect 
Worsted Mills (D. C.) 126 Fed. 1011; National Trust Co. v. Miller, 33 
N. J. Eq. 155. To these carefully selected authorities cited by Mr. 
Justice Scott there may properly be added the pioneer case in this 
state—Bartlett v. Drew, 57 N. Y. 587. The trust company was 
charged with knowledge of the law that a corporation, even with the 
consent of all its stockholders, cannot give away its property, pro- 
vided there is not enough left to pay its debts. The form of the check 
and its amount when compared with that of the capital stock required 
investigation or inquiry as to the solvency of the company. That in- 
quiry, honestly and diligently made, would have shown that the Hart- 
man Company was insolvent, or would become so by the withdrawal 
of so large a part of its capital as the check represented. Even if, as 
the learned referee held, although erroneously, as we think, the 
trust company had the right to assume that Umsted and Kiefer, as 
the sole owners of the stock, could lawfully use the assets of the cor- 
poration for their own purposes, still the assumption would neces- 
sarily be limited to the corporation itself. It could not extend to 
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creditors whose rights are supreme, and which cannot be sacrificed 
even by the joint action of all the officers, directors, and stockholders 
of the corporation. We do not need to consider the rights of ‘‘ future 
creditors,” for the claims of ‘‘existing creditors” exceed in amount 
the sum misappropriated. 

Two of the justices (Haight and Gray) dissented from the conclu- 
sions reached in this case. 


PAYMENT OF DEPOSIT TO INSANE DEPOSITOR. 


N interesting case has recently been passed upon by the Supreme 
Court of Massachusetts* which involved the question of the 
liability of a bank which pays over a deposit to a customer while 
he is insane, to repay the money to his proper legal represent- 

atives. The action was by the administrator of a depositor to recover 
the deposit of a decedent which the bank claimed it had already paid 
the latter. The trial judge had refused to charge the jury that if the 
depositor in question ‘‘ by reason of infirmity of age and disease had 
mental faculties so impaired in strength that he was not capable of 
understanding fully what he was doing and in that condition signed 
the check, and some one else went to the bank and drew the money, 
the plaintiff was entitled to the money regardless of the question of 
genuineness or payment.” 

In the instructions given, the jury were told, in various forms of 
expression, that the liability of the defendant had not been discharged 
unless the money was paid out by the authority of the decedent, which 
was explained as meaning, that being of sufficient intelligence he 
made and delivered the check to some one who lawfully took it to the 
trust company, and received the money. 

There was a judgment for the bank which was affirmed on appeal. 
The Supreme Court said that the refusal to grant the instruction 
asked, was right. Said the court: ‘‘It is urgently argued that if the 
intestate presented the check when insane, the plaintiff as his ad- 
ministrator can avoid the transaction, and recover the amount in the 
present action, even if the defendant cannot be restored to its original 
status. Seaver v. Phelphs, 11 Pick. 304; Gibson v. Soper, 6 Gray, 
279; Chandler v. Simons, 97 Mass. 508; Brigham v. Fayerweather, 
144 Mass. 48, 51; Atwell v. Jenkins, 163 Mass. 362, 363. But while 
great mental weakness of the individual may exist without being 
accompanied by an entire loss of reason, and mental incapacity in one 
case is not necessarily so in another, in such an inquiry the true test 
is, was the party whose contract it is sought to avoid, in such a state 
of insanity at the time, as to render him incapable of transacting the 





* Reed v. Mattapan Deposit & Trust Co. April 2, 1908. 











THE MODERN LAW OF BANKING. 565 


business? When this fact is established the contract is voidable, by 
the lunatic or his representatives, and it is no defense under our deci- 
sions that the other party acted fairly, and without knowledge of his 
unsoundness, or of any circumstances which ought to have put him 
uponinquiry. Seaverv. Phelps, ubisupra; Brigham v. Fayerweather, 
ubi supra. Compare Molton v. Camroux, 4 Exch. 17; Matthews v. 
Baxter, 8 Exch. 132, and Lawson on Cont. (2d Ed.) § 161, note 2, for 
a collection of the American cases. But the present case does not 
fall within this general rule. Upon becoming a depositor the rela- 
tion between the defendant and the decedent was that of banker and 
customer, or of debtor and creditor, and the company agreed on de- 
mand to repay to him, or to his order the amount of the deposit. 
Heath v. New Bedford Safe Deposit & Trust Co., 184 Mass. 481. 
The contract had previously been made at a time when his sanity 
was unquestioned, and when the check was cashed he simply received 
his own in full measure, according to its terms. By this transaction 
the parties did not enter into a new contract, because the act of pay- 
ment of itself did not constitute an agreement, but was only the per- 
formance of the promise whereby the defendant discharged its in- 
debtedness. In the absence of information as to his incapacity, no 
duty devolved upon the defendant to anticipate the use, or guard 
against any misuse, to which the intestate might put the money law- 
fully due and paid to him, and if in the ordinary course of business, 
without any knowledge of his lunacy, the company honestly dealt 
with him, there is no sound legal or moral reason why the plaintiff 
should be permitted to disaffirm the payment.” 


aa 


THE MODERN LAW OF BANKING. 


This is the title of a two-volume treatise which has just appeared 
written by Albert S. Bolles, Ph D., LL. D., the well-known author 
of several works on banking and banking law and lecturer on com- 
mercial law and banking in Haverford College, Pennsylvania. It is 
published by the George T. Bisel Company of Philadelphia. 

We have examined this work with some care and regard it asa 
valuable contribution to banking law literature. The only other two- 
volume work on banking law is Morse on ‘‘ Banks and Banking,” and 
the latest edition of that work appeared several years ago. Since then 
many important decisions have been rendered and many changes 
made in the law of banking in the different states which appear in 
the present work. The number of cases cited to illustrate and sup- 
port the text, decisions by English and American Courts, is over 
eight thousand; from this, some idea may be gained of the immense 
and detailed field of banking law which Professor Bolles has covered. 

We cannot go into any detail concerning the merits of this treatise. 
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The subjects are presented in logical order and the work will be 
found of practical value to the bank lawyer and to the banker upon 
many pbints arising in his every day business. It includes the Na- 
tional Bank Act and amendments. It covers the field of banking law 
beginning with the nature and organization of a bank, re-organiza- 
tion, supervision, reports, rights of stockholders and the like, and 
continues through the vast range of banking operations, deposits, 
loans, authority of officers, collections, payments, and so forth, down 
to dissolution, and forfeiture and repeal of charter. The work is ex- 
ceptionally full and complete on the subject of collections. Also con- 
cerning the payment of deposits, subject to check or certificate, and 
the payment of savings deposits, the rules of all the recent cases are 
included. There is a chapter devoted to the payment of gifts which 
covers in detail the subject of joint and trust deposits. The law of 
certification, of payment of forged paper, of payment of depositor’s 
notes and of bank lien and set off, is all treated at length and effect- 
ively. Without further particularity of statement, the work, in all 
branches of the subject, is complete and up-to-date. The contents are 
divided into thirty-three chapters and the book has a full index. The 
price delivered is $10. 


ORGANIZATION OF NATIONAL BANKS. 


National banking associations to the number of 9,174 have been 
chartered, of which 456 were organized under the act of 1863, 6,184 
under the act of 1864, and 2,534 under the act of 1900. Insolvent 
associations to the number of 469 have been placed in charge of re- 
ceivers and 1,878 in voluntary liquidation, leaving the number of 
active banks at 6,827. The number of failures is approximately 5 
per cent of the total number of banks chartered. 

In June charters were issued to 21 associations, the aggregate 
capital being $3,750,000, of which 4 were conversions of State banks, 
4 reorganizations of State institutions, and 13 banks of primary 
organization. 

Charters were issued during the fiscal year ended June 30 to 400 
banks, with authorized capital of $24,055,000, of which 89 were con- 
versions of State banks, 107 reorganizations, and 204 primary organiza- 
tions. 

Since March 14, 1900, banks to the number of 3,910 have been 
chartered, their aggregate capital being $231,948,300. Of this num- 
ber 2,534 were banks organized under the act of March 14, 1900, with 
individual capital of less than $50,000, the aggregate capital being 
$66,020,500. During the same period, but under the act of 1864, 
charters were granted to 1,376 banks, with total capital of $165,927,800. 
The number of banks chartered in this period includes 493 conversions 
of State banks, 1253 reorganizations of State and private banks, and 
2,164 banks of primary organization. 





This Department embraces all the newly decided cases of importance to 
bankers, bank counsel and bank directors. The experiences they disclose 
are likewise worthy the careful attention and study of the merchant, 
the depositor and the bank student seeking advancement. Further infor- 
mation regarding any case published will be furnished on application. 


WITHDRAWAL OF DEPOSIT. 


Action for deposit by administrator of deceased depositor—Bank’s contention that 
depositor had checked it all out—Insufficiency of bank’s proof. 


Leonora National Bank v. Ragland’s Admr., Court of Appeals of Kentucky, March 25, 1908. 


In an action by an administrator for a deposit of the decedent, the bank alleged 
the latter had checked it all out and purchased stock in the bank. The bank did not 
establish the withdrawal of the deposit by showing checks signed by the depositor, 
nor by book entries, but sought to maintain its contention by introducing the testi- 
mony of two former stockholders as to conversations and transactions showing the 
depositor had used the deposit in the purchase of stock. Held, this testimony was 
incompetent, and judgment against the bank is affirmed. 


Appeal from Circuit Court, Rowan County. 
‘*To be officially reported.” 


Action by Lou A. Ragland’s administrator against the Leonora 
National Bank. From a judgment for plaintiff, defendant appeals. 
Affirmed. 


CarRROLL, J. On July 1, 1905, Mrs. Ragland deposited in the ap- 
pellant bank the sum of $2,000. Believing that she had in the bank 
in February, 1906, a balance of $1,500 due on the deposit, she drew a 
check on the bank for this sum, which the bank refused to pay. Shortly 
after this Mrs. Ragland died, and her administrator drew his check on 
the bank for the same amount, which it also declinedto pay. There- 
upon the administrator brought this action against the bank to recover 
from it $1,500. For answer the bank, after admitting that Mrs. Rag- 
land on July 1, 1905, deposited $2,000, averred that she had checked 
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all of it out, and that when the checks were drawn she did not have 
on deposit any sum whatever. On the trial of the case before a jury 
the bank attempted to prove that Mrs. Ragland on July 3, 1905, had 
purchased with the $2,000 deposited by her 20 shares of stock in the 
bank, of the par value of $100 each. This was denied by her admin- 
istrator, and the case turns on the proposition whether or not Mrs. 
Ragland purchased this stock. 

One of the grounds urged for reversal is the refusal of the lower 
court to grant a continuance on account of the absence of Lee Williams, 
who was a clerk in the bank, and by whom the entries in the account 
of Mrs. Ragland were made on the books of the bank. In the affidavit 
for continuance the bank stated that ‘‘if the plaintiff would consent 
that the entries made by Williams in its books should be considered 
proved to have the same effect as if proved by him in person in open 
court it was ready to go totrial.”” As the court permitted the entries 
made by Williams to be proven the same as if he had testified to them 
in person, there was no error in refusing to grant a continuance. 

It is further said that the court erred in refusing to permit Dr. L. 
P. V. Williams and William Moore to testify in behalf of the bank as 
to conversations and transactions with Mrs. Ragland showing that 
she had purchased on July 3, 1905, $2,000 worth of stock in the bank 
with the $2,000 deposited by her on July 1st. Both of these witnesses 
were stockholders in the bank at the time the transactions happened 
about which they were called upon to testify. Each of them had sold 
or disposed of his stock before the trial. So that the question is, can 
a person who has been a stockholder in a corporation qualify himself 
to testify as to transactions with, or acts done or omitted to be done 
by, a deceased person, if he has in good faith sold his stock before he 
is offered asa witness ? Section 606, subsec. 2, of the Civ. Code Prac., 
provides in part that ‘tno person shall testify for himself concerning 
any verbal statement of or any transaction with or any act done or 
omitted to be done * * * by one who is dead when the testimony is 
offered to be given,” and subsection 7 of the same section reads: ‘*The 
assignment of a claim by a person who is incompetent to testify for 
himself shall not make him competent to testify for another.” 

This court, in Storey v. First National Bank, 72 S. W. 318, and 
Kentucky Stove Company v. Bryan, 84 S. W. 537, has held that a 
stockholder in a corporation cannot testify for it as to transactions 
with, or acts done or omitted to be done by, a deceased person. The 
reasons for this rule are stated in the opinions, and it is unnecessary 
to repeat them here. Conceding the soundness of this rule, the ques- 
tion remains, can a stockholder, by disposing of his stock, qualify 
himself as a witness, although he would not be competent if he re- 
tained it? The solution of this question depends upon whether or 
not subsection 7 before mentioned applies to stockholders in corpora- 
tions. It has been frequently held that the assignment ofaclaim by 
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a person who would be incompetent except for the assignment will 
not render him competent. Hagins v. Arnett, 64 S. W. 430; Neale’s 
Adm’r v. Neale, 36S. W. 526; Alexander v. Alford, 89 Ky. 105; Hurry 
v. Kline, 93 Ky. 358. 

But it is argued for appellant that this subsection of the Code ap- 
plies only to claims or demands that a person himself owns, and 
should not be extended to embrace stockholders in corporations; that 
a certificate of stock is not a chose in action or an evidence of debt, 
but merely the evidence of title to a certain portion of property in the 
corporation; that it is not a promise, either express or implied, to pay 
anything; and that, when the stockholder in good faith sells his stock, 
he has no further interest init. This argument is plausible, but not 
sound. Stockholders in corporations have an interest in the recovery 
of debts and demands due by the corporation. Although the interest 
is not as direct as it would be in the case of a claim or a demand 
owned by the individual, yet nevertheless it is a certain definite in- 
terest—such an interest as disqualifies the stockholder from testify- 
ing in behalf of the corporation against the estate of adecedent. The 
difference between the interest of the individual owner of aclaim and 
the owner of stock in a corporation is merely in degree, not principle. 
As the stockholder in a corporation as well as the owner of aclaim or 
demand is disqualified from testifying, and as the sale or assignment 
of a claim or demand would not make the owner competent, we are 
unable to perceive any reason why the same rule should not be ap- 
plied to a shareholder. If the interest of each while he retains the 
claim or the stock renders him incompetent, then neither can by sell- 
ing or assigning his interest make himself competent. The owner of 
a note might assign it without recourse, or take a bond of indemnity 
to protect him, or in any other way be relieved from future liability 
by reason of the assignment or sale, and yet he would not be compe- 
tent. The assignor may not incur any liability by reason of the sale 
or assignment, but the question of his liability upon the assignment 
does not enter into the matter of his competency. His competency 
depends entirely upon the question whether or not he would have 
been competent if he had not made the sale or assignment. If be- 
fore the sale or assignment he would not be competent, he will not be 
competent thereafter. Measured by this test, as the shareholder is 
not competent to testify for the corporation while he continues a share- 
holder, neither will he be competent after he has disposed of his stock. 
The Code makes no exception in favor of stockholders. The reasons 
that exclude the owner of an ordinary claim or demand apply to a 
stockholder. In each case interest disqualified them as a witness, 
and this disqualification cannot be removed by sale or assignment. 

It is further said in argument for appellant that if the officers of a 
bank are disqualified from testifying against a deceased depositor, 
the bank, in a controversy with the estate of a decedent as to whether 
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or not the funds deposited have been withdrawn, would be at a great 
disadvantage; as when the representative of adeceased depositor has 
produced a pass book issued by a bank containing entries showing 
that deposits had been made, the bank might often be unable to 
prove by any person except its officers and stockholders that the de- 
posit had been withdrawn. This argument ignors or overlooks the 
fact that in the ordinary and usual method of conducting business a 
deposit can only be withdrawn upon checks signed by the depositor. 
These checks the bank has the right, if it chooses, to retain the cus- 
tody of, because they are the best evidence, and, in fact, may be the 
only positive evidence it can produce that the deposits have been with- 
drawn; and with the checks, signed by the depositor, the bank would 
have no difficulty in establishing the withdrawal of the deposit. The 
entries in the books of the bank are also competent evidence when 
proven in the manner required by section 606 of the Civil Code of 
Practice, although the checks signed by the depositor would be better 
evidence. In the case before us no offer was made to show that Mrs. 
Ragland drew any check on the bank for $2,000, or any other amount, 
for the payment of stock in the bank. It would seem that if she 
bought stock in the bank it ought to be able to produce a check signed 
by her, or evidence that she had executed a check; butit has failed to 
do either. Nor isthere any evidence in the record, aside from the in. 
competent statements that were excluded, that Mrs. Ragland ever 
directed or requested the bank to apply to the purchase of stock her 
deposit, or any part of it. 

Under the evidence, the appellee was entitled to a peremptory in- 
struction, and this, in substance, the court gave. Wherefore the 
judgment of the lower court is affirmed. 


WAIVER OF PROTEST AND EXTENSION CLAUSE IN 
PROMISSORY NOTE. 


Negotiability of note payable “on or before” not destroyed by clause waiving 
protest and consenting to extension. 


First National Bank of Pomeroy, Iowa, v. Buttery, Supreme Court of North Dakota, February 11, 1908. 
On Rehearing, May 12, 19€8. 


The negotiable quality of a promissory note is not destroyed by a provision 
therein that the makers and indorsers thereof severally waive presentment of pay- 
ment and notice of protest, and consent that the time of payment may be extended 
without notice, when by its terms it is made payable on or before a day named. 

Morgan, C. J., dissenting. 

(Syllabus by the Court.) 


Appeal from District Court, Grand Forks County; C. J. Fisk, 
Judge. 
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Action by the First National Bank of Pomeroy against J. K. Buttery. 
Judgment for defendant, and plaintiff appeals. Reversed. 


SpaLDING, J. This is an action on a promissory note. The note 
was sued on by the indorsee for value before maturity, and the court 
found that there was a failure of consideration, and that the contract 
was not a negotiable note, and entered judgment for the dismissal 
of the action. Only one question requires consideration. If the in- 
strument in question is a negotiable promissory note, the judgment 
should be reversed; otherwise, it should be affirmed. 

The note was made in this state, and is payable at Sioux City, 
Iowa, and the clause which the trial court held rendered it non-negotia- 
ble reads: 

‘* The makers and indorsers herein severally waive presentment of 
payment and notice of protest, and consent that the time of payment may 
be extended without notice.” 

There is an apparent conflict of authorities as to whether this 
or similar agreements render the note non-negotiable. The note is, 
by its terms, made payable on or before the 1st of October, 1903. 
Without the paragraph complained of, it would unquestionably be 
a negotiable instrument, and the indorsers would be released by any 
extension of time of payment without their assent. We are of the 
opinion that this provision does not extend the time of payment in- 
definitely or render it uncertain. The time of payment is already 
fixed. : 

It is strenuously argued that the use of the word ‘‘makers”’ in the 
waiver admits of an extension being made at any time on the part of 
the holder, by a mere secret mental process, unknown to any other 
party. This may be trueasa psychological fact, but we do not deem 
it so as a matter of practice in commerce and banking. To us it is 
clear that it has the same effect as though the note read ‘‘on the 1st 
day of October, 1903, or thereafter on demand,” in which case there 
would be no question of its negotiability. Holders of notes do not 
by a secret mental process make an extension of the time of payment, 
but such extension, if made at all, is made by an agreement between 
the principal debtor and the holder of the paper, either with or with- 
out the consent of the indorsers. This provision seems to us to have 
been inserted to protect the holder against any release of indorsers or 
others, by an extension without their assent, and the word ‘‘ makers” 
is evidently included to prevent any misunderstanding or miscon- 
struction of the contract or failure to distinguish between makers, in- 
dorsers, sureties, and any other parties who might be or become liable 
thereon under certain contingencies as makers. 7 Cyc. 614. This 
phrase does not express an agreement to extend time, but leaves the 
matter of extension optional with the holder, and not obligatory upon 
him, and the note on its face fixes the time whenit becomes due. In 
this respect it must be distinguished from a provision to the effect 





57% THE BANKING LAW JOURNAL. 


that the time of payment shall be extended indefinitely, in which 
case the uncertainty of the time renders the instrument nonnegotiable. 

We feel that the reasoning in the National Bank of Commerce 
v. Kenney (Tex. Sup.) 83 S. W. 368, is not only satisfactory, but 
conclusive of this point. The note involved in that case contained 
this provision: 

‘* The makers and indorsers hereof hereby severally waive protest, 
demand and notice of protest and nonpayment in case this note ts not 


paid at maturity, and agree to all extensions and partial payments be- 
fore or after maturity, without prejudice to the holder.” 


In holding that this provision did not render the note non- 
negotiable, the Texas Court says: ‘‘If, as is argued, the effect of the 
stipulation is to give the right to the maker, without the consent of 
the holder, or to the holder without the consent of the maker to ap- 
point another date of payment, and thereby extend the time, it may 
be that it would render the instrument nonnegotiable. But we do 
not think it capable of that construction. It does not say that either 
the holder or the maker may extend the note. It simply makes a 
provision in case the time of payment may be extended. How 
extended? It seems to us that the extension meant is that which 
takes place when the debtor and creditor make an agreement upon a 
valuable consideration for the payment of the debt on some day 
. subsequent to that previously stipulated. The obvious purpose of 
the stipulation taken as a whole was merely to relieve the holder of 
the paper from the burdens made necessary by the rigid require- 
ments of the mercantile law in order to secure the continued liability 
of the indorsers and sureties on the paper. Therefore what was 
meant by the stipulation as to extension of time was simply that in 
case the holder and maker should agree upon an extension the sureties 
and indorsers should not be discharged. The holder and maker of 
a note may at any time agree upon an extension; therefore, the fact 
that they have that right does not affect the negotiability of the paper. 
It is usually said that, in order to make an instrument negotiable 
under the law merchant, the time of payment must be certain. But 
a note payable on or before a certain date is negotiable. The maker 
of such a note has the right to pay before the date named, but the 
holder cannot demand payment before that date. So, in this case, 
the time at which the maker may elect to pay is uncertain, but the 
time at which the holder may demand payment iscertain. It follows 
that if the holder has the absolute right to demand payment at a 
certain date, the note is negotiable. This is but a illustration of 
what we understand to be the general rule. There being nothing in 
the stipulation under consideration, which gave any one the right to 
demand of the holder of the note an extension of the time of payment, 
we think the time at which he could demand payment was fixed, and 
that, therefore, it was a negotiable note.” 
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In Capron v. Capron, 44 Vt. 410, a note which contained the pro- 
vision that ‘‘if there is not enough realized by good management in 
one year to have more time to pay” was held negotiable. See, also, 
Protection Insurance Company v. Bill, 31 Conn. 534; Farmer et al. v. 
Bank, 130 Iowa, 469. 

In Jacobs v. Gibson, 77 Mo. App. 244, the court held that an 
agreement that the time of payment might be extended without no- 
tice did not destroy its negotiability, and said: ‘‘ The time of pay- 
ment which is 182 days after date is certain, and if the holder exer- 
cises his option under the extension clause, and fixes another time, 
that time will be nonetheless certain. In legal effect we cannot dis- 
cover that the agreement contained in the extension clause is differ- 
ent from that ina bill of exchange or promissory note which is pay- 
able at sight or on demand, or on or before maturity.” 

In Bank v. Commission Company, 93 Mo. App. 123, the court says: 
‘*The makers and indorsers agree to any extensions or partial pay- 
ments before or after maturity without prejudice to the holder,” and 
that the note according to its terms amounts to no more than an 
agreement that in the event of an extension of time, the holder 
should not be prejudiced thereby. Under this agreement the holder 
was given the option to extend the time of payment without thereby 
creating the right to defend on that ground. In the exercise of this 
option, the holder would still retain the right to fix the time when 
the note should become due. There is a plain distinction between the 
clause in this note, and those in most of the cases cited as author- 
ity for the contention of the respondent, and this distinction has been 
made by the recent Iowa case cited above. The court of that state in 
Farmer et al. v. Bank, supra, says: ‘‘In one branch of his argument, 
counsel bases a contention upon the assumption that the notes held 
by plaintiffs were nonnegotiable, and this, because of the provision 
therein respecting sureties. The assumption is not warranted. As 
we think, the notes met all the requirements for negotiable instru- 
ments. There was no uncertainty as to the payee, the amount, or 
the time of payment. We may concede that in the case of an instru- 
ment providing in terms for the extention of time of payment indefi- 
nitely, there is such uncertainty as to make the same nonnegotiable. 
And such are the cases or Miller v. Poage, 56 Iowa, 96, and Wood- 
bury v. Roberts, 59 Iowa, 348, cited and relied upon by counsel. But 
in the notes before us, we have a distinct and unqualified agreement 
on the part of the makers to pay on a certain date. And we perceive 
no good reason for holding that the negotiable character thereof is 
destroyed because of a clause embodied therein providing that a 
surety, if such there shall be, will not claim a release from his col- 
lateral liability on the instrument, if, forsooth, an extension of time 
shall be granted the makers without notice to him. Our attention 
has been called to nocase so holding. As well say that where sureties, 
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guarantors, and indorsers entitled to notice of payment, waive the 
requirement for such notice, the waiver must be given operation to 
destroy the negotiable character of the instrument. The doctrine of 
the courts seems to be that when the maker’s promise will at some 
time be absolutely enforceable, and where the event on which the time 
and duty of payment depends is one over which the holder will have 
entire control, there is no such uncertainty regarding it as renders the 
note non-negotiable. See Protection Insurance Co. v. Bill, 31 Conn. 
534, and cases cited therein. So much for authorities sustaining 
its negotiability. 

We are, however, of the opinion that, under the plain terms of 
the negotiable instruments act of this state, this note is negotiable, 
without reference to other authority. 

Section 6486, Rev. Codes 1905, defines a negotiable promissory 
note as follows: 

‘*A negotiable promissory note within the meaning of this chapter 
is an unconditional promise in writing, made by one person to an- 
other, signed by the maker, engaging to pay on demand, or at a fixed 
or a determinable future time, a certain sum of money, to order or to 
bearer.” Section 6309 provides that an instrument is ‘‘ payable on 
demand. * * * 2. In which no time for payment is expressed.”’ 
Section 6422 provides how such aninstrumentis ‘‘ discharged against 
a person secondarily liable thereon.” Paragraph 6 thereof provides 
that it is discharged by any agreement binding upon the holder to 
extend time of payment, or to postpone the holder’s right to enforce 
the instrument, unless made with the assent of the party secondarily 


liable, or unless the right to recourse against such party is expressly 
reserved. 


If, as is contended by the respondent in the case at bar, this in- 
strument, taken as a whole, expresses no time for payment, then, 
under section 6309, it is an instrument payable on demand, and ac- 
cording to section 6486 the negotiability of a promissory note is not 
destroyed by its being made payable on demand. On the other hand, 
if it does express a time for payment, the rst day of October, 1903, is 
a fixed and determinable future time as required by section 6486, 
supra. This note was executed and dated within this state, and we 
are satisfied that the paragraph complained of as rendering it non- 
negotiable was drawn for the express purpose of protecting it within 
the terms of paragraph 6, § 6422, above quoted, and in accordance 
with other statutory provisions providing for waiver of presentment, 
notice of dishonor, and protest. Notes containing clauses similar to 
the one in question have been in almost universal use in this state for 
years, and the identical waiver complained of has been in common 
use, and the instruments containing them have been regarded and 
treated by the trade and bankers as negotiable. 

For the reasons stated, the judgment of the district court is re- 
versed. 


Pottock, District Judge, concurs. 
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Fisk, J., disqualified; Hon. Cuas. A. Pottock, judge of the Third 
judicial district, sitting by request. 


Morea, C, J. (dissenting.) I am unable to concur in the con- 
clusion reached by my associates in this case. My reasons for reach- 
ing an opposite conclusion may be briefly stated. 

The statute in express terms requires that the time of payment 
must be definitely stated in the note or that it can be definitely deter- 
mined therefrom when it becomes payable, or it will be rendered non- 
negotiable. From the face of the note, it seems to me conclusive that 
it does not show when the note may become due and payable in view 
of the fact also stated therein that an extension may become opera- 
tive and binding. It does not seem to me to be a sound conclusion 
to say that the note states a fixed day of payment when it also states 
that the day stated may not represent the date of payment if the stip- 
ulation as to an extension that follows is put into effect. The note 
cannot be said to be a demand note, as by its very terms it is not such. 
It fixes day of payment, subject to extensions. So far as having no 
fixed day of payment is concerned, the time is rendered as uncertain 
by reason of possible extensions as it would be if it provided for ex- 
tensions indefinitely, and is therefore fairly within the principles of 
the Iowa cases cited in the opinion. In Bank v. Gunter, 67 Kan. 
227, the note contained this stipulation: ‘‘ The makers and indorsers 
hereby severally * * * agree to all extensions * * * before or after 
maturity without prejudice to the holder,” and in reference to the 
effect thereof upon the negotiability of the note, the court said: ‘‘In 
the note in question, payment is first fixed at 182 days after the date, 
but as will be observed, a later provision makes the time indefinite by 
stipulating that it may be changed and extended either before or after 
maturity. Ifthe time is to remain fixed until maturity, when an- 
other time is to be fixed by the parties, or if payment is made to de- 
pend upon events which necessarily must occur, and the time of pay- 
ment is ultimately certain, other considerations would arise; but here 
payment is not ultimately certain, for the time stated in the paper is 
subject to change at any time at the volition of some of the parties 
to the action.” 

In Coffin v. Spencer (C. C.) 39 Fed. 262, the court said in refer- 
ence to a similar stipulation: ‘‘ Every successive taker of the paper 
is, of course, bound to take notice of the stipulation, and, instead of 
looking only to the face of the instrument for the time of its matur- 
ity, as in case of commercial paper he must, is put upon inquiry 
whether or not any agreement for a renewal or extension of time has 
been made by his proposed assignor or by any previous holder.” 

In Oyler v. McMurray, 7 Ind. App. 645, the court said in speaking 
of alike stipulation: ‘‘The holder was not bound by the stipulation in 
either case to extend the time of payment. The material and con- 
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trolling fact is that the holder had the option, at any time before as 
well as after the time of payment stated in the note, to extend to the 
drawers and indorsers, or either of them, the time of payment.”’ 

The following authorities specifically hold that stipulations like the 
one contained in the note in suit render the note nonnegotiable: 7 
Cyc. 600, and cases cited; Daniel on Neg. Inst. (5th Ed.) p. 49; Eaton 
& Gilbert on Commercial Paper, p. 220; Smith v. Van Blarcom, 45 
Mich. 371; Woodbury v. Roberts, 59 lowa, 348; Hodge v. Farmers’ 
Bank of Frankfort, 7 Ind. App. 94; Oyler v. McMurray, 7 Ind. App. 
645; Glidden v, Henry, 104 Ind. 278; Rosenthal v. Rambo, 28 Ind. 
App. 265; Id., 165 Ind. 584; Evans v. Odem, 30 Ind. App. 207; Sec- 
ond National Bank v. Wheeler, 75 Mich. 546; Lamb v. Story, 45 
Mich. 488; Citizens’ Nat. Bank v. Piollet, 126 Pa. 194. 

On principle and authority the note should be held non-negotiable. 


FORGED INDORSEMENT. 


Forgery of payee’s indorsement on check—Bank which cashes check and collects 
from drawee not liable to payee, but only to drawee. 


Tibby Bros. Glass Co. v. Farmers & Mechanics Bank of Sharpsburg, Pa., Supreme Court of Pennsylvania, 
January 6, 1908. 


A Glass Company was a depositor in the F & M Bank and used the following in- 
dorsement stamp on deposited items: “ Pay fo order of F & M Bank. Glass 
Company.’ This stamp was used only to indorse checks for deposit and not for the 
cashing of checks. After the Glass Company ceased to make deposits in the bank, 
its bookkeeper placed this stamp on certain checks payable to its order and received 
the cash from the F & M Bank which collected such checks from the drawees. 

In an action by the Glass Company against the F & M Bank for the money so 
collected, 

Held: Plaintiff cannot recover. Its right of action is against the drawers of the 
checks which have not been paid. The money paid the F & M Bank was the money 
of the drawee banks in which neither the drawers of the checks nor the plaintiff had 


any interest and having been paid on forged indorsements may be recovered from 
the F & M Bank by the drawee banks. 


Appeal from Court of Common Pleas, Allegheny County. 


Action by the Tibby Bros. Glass Company against the Farmers’ 
& Mechanics’ Bank of Sharpsburg, Pa. Judgment for defendant not- 
withstanding a verdict for plaintiff, and it appeals. Affirmed. 


MEsTREZAT, J. The material facts in this case are admitted or 
established by the verdict of the jury, and therefore not in dispute. 
The plaintiff company is engaged in the manufacture and sale of 
glassware in the borough of Sharpsburg, Pa., and the Farmers’ & 
Mechanics’ Bank, the defendant, is located and does a banking busi- 
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ness in that borough. For some time prior to November 25, 1902, 
the plaintiff kept an account with the defendant, and in making a de- 
posit of a check used arubber stamp for indorsing it; theindorsement 
by the stamp being in the following form: 


Pay to the order of 
Farmers’ and Mechanics’ Bank of Sharpsburg, Pa. 
Tibby Brothers Glass Co. 


Thisstamp was used only to indorse checks for deposit, and not for 
the cashing of checks. The plaintiff company ceased to deposit with 
the defendant bank on or about November 25, 1902; but before and 
after that date it drew checks on the bank. About the middle of Sep- 
tember of that year the plaintiff employed a bookkeeper who con- 
tinued in its employment until December 24, 1904, when he ab- 
sconded. While the plaintiff was a depositor in the bank it was the 
duty of the bookkeeper to make up the deposits for the bank, and he 
was authorized to stamp the indorsement upon the back of the checks 
and deposit them with the bank to plaintiff's credit. From April, 1903, 
to the time he left the service of the plaintiff company, the bookkeeper 
presented to the defendant bank several checks drawn to the order of 
the plaintiff by its customers and indorsed with the rubber stamp, 
and received the cash for the face of the checks without the knowl- 
edge, consent, or authority of the plaintiff company, and without ac- 
counting to it for the proceeds of the checks. These checks were re- 
ceived by the plaintiff, the payee, and credited to the account of the 
several drawers. The defendant collected the checks through a 
clearing house, and had the amount thereof at the date of the bring- 
ing of this suit. The plaintiff company presented the checks for pay- 
ment to the defendant, and, payment being refused, it brought this 
action of assumpsit, basing its right to recover on an implied contract 
that the moneys held by the defendant bank were for the use of the 
plaintiff. The case was submitted to the jury, and a verdict was 
rendered for the plaintiff. The court, however, subsequently entered 
judgment non obstante veredicto for the defendant bank, and the 
plaintiff has taken this appeal. 

The plaintiff company contends that it sustained such relations to 
the defendant and to the moneys collected by the defendant on the 
checks as entitled it to recover. It raises no question of the accept- 
ance of the checks by the drawee banks. We think the plaintiff's 
position is untenable, and that, under the facts of the case, the plain- 
tiff cannot maintain this action against the defendant bank. 

The checks in question were not drawn upon the defendant, but 
upon various other banks. The defendant simply cashed them on 
the forged indorsements of the payee’s name, paid the several amounts 
to the defaulting bookkeeper, and collected the amount of the checks 
through a clearing house. In this state there is no contractual rela- 
tion between the payee of an unaccepted check and the bank on which 
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the check is drawn, and no action will lie by the payee in his own 
name against the bank, although it has sufficient funds of the drawer 
at the time payment is refused. Saylor v. Bushong, 100 Pa. 23; First 
National Bank v. Shoemaker, 117 Pa. 94. A check is neither a legal 
nor an equitable assignment or appropriation of a corresponding 
amount of the drawer’s funds in the hands of the drawee, and it gives 
the payee no right of action against the drawer, nor any valid claim 
to the funds of the drawerinhishands. Harrisburg National Bank’s 
Appeal, 1o Wkly. Notes Cas. 41. The reason why the payee of a 
check cannot recover from the drawee bank is, as shown by the cases, 
that there is no privity of contract or other relations existing between 
the payee and the bank which establishes an obligation to pay, or 
from which an assumption to payarises. A checkis only conditional 
payment until it is paid, and, inthe event of non-payment, the holder 
may resort to the original indebtedness. 2 Bolleson Modern Law of 
Banking, 600. Until, therefore, the check has been presented to the 
bank and it has been accepted, which must now be in writing, there 
is no relation between the payee and the bank which establishes the 
former’s right to an action. The amount of the check on deposit 
with the bank continues to be the money of the drawer and subject 
to his check; and, if on presentation of the check the bank refuses 
for any reason to accept and pay, the payee still has recourse to the 
drawer of the check for the amount of his indebtedness. 

None of the checks in question, as we have seen, was drawn upon 
the defendant bank. It simply cashed the checks with the forged 
indorsements made by the bookkeeper, and collected the money from 
the drawee banks. The action of the defendant in cashing the checks 
puts it upon no better ground than if it had been the drawee bank, 
and establishes no relations between it and the plaintiff company that 
would warrant the latter in maintaining an action for the recovery of 
the amount of the checks. A non-drawee bank is under no obligations 
whatever to pay a check, and it does so at its peril. 2 Bolles on 
Modern Law of Banking, 728, 729. 

The plaintiff’s contention is, however, that the defendant having 
received the money of the plaintiff company due on the several checks 
drawn to its order by its customers, and the plaintiff having given 
credit to its customers for the amount of the checks, the defendant 
is liable in this action for money had and received for the use of the 
plaintiff. ; 

This contention wholly misapprehends the relations of the parties, 
as well as their rights and obligations arising out of the transaction. 
We may assume that the defendant bank received the amounts of the 
several checks through a clearing house from the banks on which they 
were drawn. This fact, however, does not convict the defendant of 
having received the money of the plaintiff, or having received 
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money for the use of the plaintiff. As we have already seen, 
if these checks had been presented to the drawee banks and the 
money had been paid on the forged indorsements and charged 
against the deposit account of the drawers, the plaintiff would have 
no right of action against the drawee banks. And, forthe reason that 
the checks not having been accepted in writing, there was nocontract- 
ual relation or privity between the parties. The money paid on the 
checks would not be the money of the drawer of thechecks. It would 
be the money of the banks which paid it. Such isthe case here. If 
the defendant bank received the money on the checks from the 
drawee banks, the latter did not pay the money out of the deposits of 
the drawers of the checks, but out of their own money, and hence the 
money which the defendant received was not the money of the draw- 
ers of the checks nor was it the money of the plaintiff. Neither was 
it received for the use of the plaintiff. The drawers of the checks 
and the payee were in no way affected by the payment of the amount 
of the checks by the drawee banks to the defendant bank on the 
forged indorsements. The deposits of the drawers on which they 
had drawn the checks were still their money, and the indebtedness 
of the drawers to the payee for which the checks were given still ex- 
isted and warranted an action by the payee against his debtors, the 
drawers of the checks. The collection of the checks by the defend- 
ant bank from the drawee banks did not constitute a payment by the 
latter of the drawers’ checks, and hence left intact the drawers’ de- 
posits, unaffected by the checks which they had drawn and delivered 
to the payee. The plaintiff’s right of action against the defendant 
bank is not superior to its right of action against the drawee banks. 
The money paid the defendant on the several checks was the money 
of the drawee banks in which neither the drawers of the checks nor 
the plaintiff had any interest, and, having been paid on forged in- 
dorsements, it may be recovered from the defendant by the paying 
banks. The defendant, therefore, has received no money for or on 
account of the plaintiff company and for which in good conscience it 
should account to the plaintiff. 

The fact, if it be a fact, that the bookkeeper entered a credit on the 
plaintiff’s books for the amount of the different checks, does not 
affect the liability of the defendant in this action. The payment 
of these checks on the forged indorsements was not a payment 
to the plaintiff, the payee of the checks. So far as the plaintiff 
company is concerned, the checks are still unpaid, and it has a right 
of action against its customers for the indebtedness. Under the facts 
of the case, we are of the opinion that the plaintiff has shown no right 
to maintain this action, and that the learned trial judge did not commit 
error in entering judgment in favor of the defendant bank. 

The assignments of error are overruled, and the judgment is 
affirmed. 
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NEGOTIABLE PROMISSORY NOTE NOT SUBJECT TO 
GARNISHMENT THOUGH OVERDUE. 


Oakdale Manufacturing Co. v. Clarke, Supreme Court of R. I., May 11, 1908. 


In garnishment proceedings by the Oakdale Manufacturing Com- 
pany against John B. Clarke, the question for decision was 


Whether the amount due from the maker of an over- 
due promissory note to the payee thereof, while the 
note is held by the payee, is subject to garnishee process 
served upon the maker in another action against the payee 
under the provisions of section 601, subsection 11 of the 
Court and Practice Act. 
The subsection is as follows: 
‘‘The following goods and property shall be exempt from attach- 
ment on any warrant of distress or any other writ, original, mesne 


or judicial: * * * Debts secured by bills of exchange or negotiable 
promissory notes.” 


Defendant contended that the statute contains no words of limita- 
tion and that inasmuch as an overdue promissory note is still transfera- 
ble and negotiable after maturity the statute continues to apply. 

Plaintiff contends that inasmuch as the holder of overdue paper 
takes it subject to equities between the original parties, such a note 
is no longer ‘‘negotiable”’ within the meaning of the statute though 
conceding that it is still transferable after maturity. 

Held: An overdue note is negotiable within the meaning of the 
statute and the garnishee is not chargeable. 



































CHECK WITHOUT FUNDS. 


Indorser discharged by failure to forward for presentment in due time. 






Start v. Tupper, Supreme Court of Vermont, March 2, 1908. 


On August 22, 1906, Tupper, payee of a check delivered it to 
Start duly indorsed in payment of a pre-existing indebtedness of 
less amount, receiving the difference in cash. The check was dated 
August zo and was drawn on a bank in Melrose, Massachusetts. 
Start held it six days before forwarding it for collection. It was 
presented and protested for want of funds September 4th. August 24 
was the last day on which payment would have been made. 

Start sued Tupper as indorser of the check. Judgment was ren- 
dered in his favor on the ground that Tupper was not damaged by his 
neglect inasmuch as the check would not have been paid if forwarded 
in due course. This judgment is reversed, it being 
Held: The agreed statement shows a failure to forward in due 
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course and this is decisive of the case presented. The considerations 
on which the holder of a check drawn without funds is permitted to 
excuse his neglect as against the drawer are not applicable to an en- 
dorser. The drawer is presumed to know the insufficiency of the 
fund while the indorser is entitled to rely on its sufficiency. The 
drawer is the one primarily liable and prompt presentment and no- 
tice of non-payment may enable the indorser to secure himself. The 
indorser’s liability is impliedly conditioned on this being done and a 
failure therein will discharge him even though presentment in due 
course would have been unavailing. In default of presentment and 
notice an indorser can be charged only by affirmative proof that he 
knew when he passed the check that there were or would be no funds 
in bank to meet it. 


~ FRAUDULENTLY ALTERED CHECKS. 


Successive checks paid by bank after having been fraudulently altered from “ order”’ 
to ‘‘ bearer ’—Customer’s duty of verification—Responsibility of bank a question 
for the jury under the evidence, 


National Dredging Company v. Farmers Bank of State of Delaware, Supreme Court of Delaware, 
May 6, 1908. 


Appeal from Superior Court, New Castle County. 


Assumpsit by the National Dredging Company against the presi- 
dent, directors, and company of the Farmers’ Bank of the state of 
Delaware. Judgment for defendant, and plaintiff appeals. Re- 
versed and remanded. 


This was an action of assumpsit in the Superior Court for New Cas- 
tle county, brought by the National Dredging Company, against the 
Farmers’ Bank to recover an alleged balance of account. The plain- 
tiff’s bill of particulars contained an itemized list of the deposits made 
by the plaintiff with the defendant, subject to check, from February, 
1897, to April 2, 1903, amounting in the aggregate to $1,951,823. 42, 
and a list of checks alleged by the plaintiff to be wrongfully charged 
by the defendant to the account of the plaintiff within the same per- 
iod, amounting in the aggregate to $31,506.86. A motion for a non- 
suit was submitted by counsel for the defendant at the close of the 
plaintiff's testimony, and was granted by a majority of the court. 
Counsel for the plaintiff refused to take a nonsuit, and a majority of 
the court thereupon directed the jury to return a verdict for the de- 
fendant. 

The facts disclosed by the testimony of the plaintiff were these: 
The National Dredging Company, the plaintiff, is a corporation of 
the state of Delaware, and during the time covered by this suit was 
engaged in operations and in work in different parts of the United 
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States involving the expenditure of large sums of money. The 
Farmers’ Bank at Wilmington, the defendant, is also a corporation of 
this state engaged in the banking business, and during the time above 
named was the depository and banker for the said company. The 
chief place of business and office of the company was in the city 
of Wilmington, as was also the banking house of the defendant. 
From February 23, 1897, to January 14, 1903, the company had 
on deposit with the bank subject to check a large sum of money, 
amounting to nearly $2,000,000. This amount has been properly 
paid out by the bank upon checks of the company, except the 
sum of $30,831.52. This amount the company claims was wrongfully 
paid by the bank upon altered or forged checks, which are 114 
in number, and extend from July 7, 1897, the date of the first, 
to December 17, 1902, the date of the last, of the disputed checks, as 
disclosed by the plaintiff’s bill of particulars. The money of the 
company was deposited from time to time in the bank by William H. 
Churchman, who was the secretary of the company, in charge of its 
office, and its representative in this city. All such deposits were 
entered upon the bank pass book of the company, which book the 
company kept. The money sodeposited was paid out only upon checks 
signed by the treasurer, who was George G. Barker. 

The pass book was written up and settlements made, and the com- 
pany’s balance in the bank ascertained, 12 times during the period 
covered by this controversy, as follows, viz.: June 14, August 28, 
and December 22, 1897; August 6, 1898; August 4, 1899; August 11 
and November 8, 1900; June 9, March 1, November 11, and Decem- 
ber 11, 1901; and January 14, 1903. At each one of these settlements 
the checks theretofore paid by the bank were surrendered and deliv- 
ered with the pass book to William H. Churchman, and remained in 
the possession of the company up to the commencement of this action. 
The first two of the disputed checks, dated respectively, July 7 and 
August 8, 1897, were so delivered in the second settlement of Aug- 
ust 28, 1897. Like deliveries of the disputed checks were so made 
in each of the succeeding settlements, and so remained in the posses- 
sion of the company. All the disputed checks were signed by the 
treasurer, George G. Barker. The alterations or forgeries consisted 
in drawing two lines through the words ‘‘the order of,’’ before the 
name of the payee in each check, and in writing after the name of 
the payee the words ‘‘or bearer.”’ It is alleged that these alterations 
were made after the checks were signed, and without authority. The 
handwriting in the body of all the checks, except six, is that of Wil- 
liam H. Churchman, the secretary of the company. The remaining 
six are either in his handwriting or in that of some one in the office 
under him. 

The method of the company in paying its bills seems to have been 
this: The secretary, William H. Churchman, received the bills, 
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filled out the checks, and sent them to George G. Barker, the treas 
urer, wherever he might be from time to time. The checks were 
signed by the treasurer and returned to Churchman for distribution 
among the creditors. With respect to this bank account, the evidence 
shows that William H. Churchman, the secretary, made the deposits, 
kept the bank book at the office of the company in this city, had the 
book settled from time to time, and received the checks surrendered 
by the bank at such settlements. It is proved that all the money 
paid out by the bank on these altered checks was paid to the said 
William H. Churchman personally, who was not only the secretary of 
the company, but under the by-laws of the company, in the absence 
of the president and vice-president, acted as president. The company 
claims that the alterations of those checks were so manifest upon the 
face of the check itself, by reason of the different ink used, the man 
ner and place of the additions to the checks, and the character of the 
same, that the bank was grossly negligent in paying them. The com- 
pany claims, therefore, that it is entitled to recover in this action, 
even though there may have been negligence cn its part in not sooner 
discovering and notifying the bank of the alterations. 

The bank claims, on the other hand, that the course of conduct 
and the busines methods of Barker, the president and treasurer of 
the plaintiff company (depositor), in connection with the transactions 
in controversy, as disclosed by the testimony of the plaintiff, con- 
stituted such gross negligence and so misled the bank as to relieve 
the defendant from all responsibility from the loss occasioned by its 
payment of the altered checks to Churchman. 

In reversing the judgment and deciding that the case should have 
been submitted to the jury, the court holds: 

There is no question of fraud or intentional misconduct on the 
part of either the plaintiff or defendant; but, in order to determine 
which of the parties to the suit must bear the loss resulting from the 
crime of William H. Churchman, it is, of course, necessary for the 
issues of negligence, which are presented, to be decided, and the 
question for this court to determine is whether it was proper for the 
court below, under the evidence before it, to withdraw the case from 
the jury. 

The opinion of the court leading to its conclusion that it was im- 
proper to take the case from the jury, is summarized as follows: 

1. In the absence of either prior or subsequent negligence or mis- 
leading conduct on the part of a depositor, a bank or banker cannot 
charge the depositor with any payments except such as are made in 
conformity with his order, for the relation of a bank and its depositors 
is one simply of debtor and creditor, and it matters not what care is 
exercised and what precautions are taken by the bank. No payments 
made otherwise can be charged against the depositor. 

2. Where the erasure of the words ‘‘or order,” or ‘‘ the order of,” 
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and the insertion of the words ‘‘or bearer,” in a check, without the 
authority of the depositor making it, results in its payment by the 
depositor’s bank to a person other than the payee, such payment is 
not payment to the payee, is not payment in conformity with the 
orders of the depositor, and therefore the depositor cannot be charged 
with it. 

3. The object of the depositor’s bank book or pass book is to in- 
form him from time to time of the condition of his account as it 
appears on the books of the bank. The sending of his pass book to 
be written up and returned with the vouchers is in its effect a de- 
mand to know what the bank claims to be the state of his account, 
and the returning of the book with the vouchers is the answer to the 
demand, and imports in effect a request by the bank that the de- 
positor will in proper time examine the account so rendered and 
either sanction or repudiate it. The depositor cannot, therefore, 
without injustice to the bank, omit all examination of his account 
when rendered at his request. His failure to make it or have it made 
within a reasonable time after opportunity given for the purpose is 
inconsistent with the object for which he obtains and uses his pass 
book. 

4. Where a suit is brought by a depositor to recover from the 
bank money deposited by him, which the bank has paid out other- 
wise than in conformity with his orders, and the bank sets up the 
defense that it is nevertheless entitled to charge the depositor with 
such payments because of the conduct of the depositor subsequent to 
such payment, the preliminary question to be determined is whether 
the bank was or was not guilty of negligence in making the payment. 
If it were negligent, if its officers be found to have failed to exercise 
due and reasonable care in detecting the forgery, or fraud, then 
the negligence of the depositor, by his failure to perform his duty in 
examining his pass book and vouchers with reasonable care and report 
to the bank within a reasonable time any errors or mistakes, would 
constitute no defense. 

5. Where a suit is brought by a depositor to recover from a bank 
payments made on forged or fraudulently altered checks, which con- 
stitute a series of successful forgeries, /e/d, that after the depositor’s 
pass book has been balanced and returned to him, with any of the 
forged or fraudulently altered checks, and it appears that there was 
no negligence or want of due and reasonable care on the part of the 
bank in paying the said forged or fraudulently altered checks, the 
failure of the depositor to notify the bank within a reasonable time 
that such checks have been forged or fraudulently altered will, if the 
delay be caused by his negligence in not using due care and diligence 
in examining the pass book and vouchers, or in giving notice, if he 
had discovered the forgeries, constitute a defense for the bank to the 
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depositor’s suit for money subsequently paid out on similar checks. 

6. With regard to the payments made before such settlement, 
however, where a depositor has failed in his duty in respect to the 
examination of his pass book and vouchers with reasonable care and 
diligence, /e/d, that, in the absence of negligence or want of due and 
reasonable care on the part of the bank in making such payments, 
the depositor becomes liable to the bank for all damages sustained 
by the bank in consequence of such omission of duty.. The extent 
of the liability of the depositor is commensurate with the loss sus- 
tained by the bank in consequence of his neglect of duty; no more, 
no less. 

7. Neither the doctrine of ratification nor estoppel can be invoked, 
but the damages sustained by the bank as a result of the neglect of 
duty by the depositor are susceptible of proof and measurement as 
in any other case of breach of duty imposed by contract. 

8. Astoall the subsequent payments, the bank is entitled to invoke 
the equitable doctrine of estoppel. As to these it may be fairly said 
the bank was induced to pay and did pay in consequence of the si- 
lence of the plaintiff when it was his duty to speak. The bank was 
misled to its injury by the fault of the depositor. 

g. Where theacts and conduct and methods of conducting business 
or filling up of checks on the part of a depositor were such as to war- 
rant a bank in paying forged or fraudulently altered checks, he/d, 
that such conduct on the part of the depositor was the proximate 
cause of the loss and the bank is not liable for payments made on 
such checks. 

10. Where forged or fraudulently altered checks have been paid 
and charged in the account returned to a depositor, he is under no 
duty to the bank so to conduct the examination that it will neces- 
sarily lead tothe discovery of the fraud. If he examines the forgeries 
personally, and he is himself deceived by the skillful character of the 
forgery, his failure to discover it will not shift upon him the loss, 
which in the first instance is the loss of the bank. 

11. Where the fraudulent alterations of the checks, for the pay- 
ment of which suit is brought by the depositor, were apparent, and 
it is obvious that if the treasurer of the depositor, a dredging com- 
pany, had at any time looked over the checks or vouchers returned 
with the pass book, their alteration to ‘‘or bearer” would have stared 
him in the face and disclosed the fraud at once; and where it is ad- 
mitted that he did not look over them, but assigned the duty to the 
secretary of the company depositor, who was himself the perpetrator 
of the fraud, /e/d, that no question of fact arises in regard to what 
amount of diligence was exercised or required by the plaintiff in order 
to detect the forgeries, and that inasmuch as it is apparent that any, 
even acursory, examination by an honest clerk or employe would 
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have discovered the alterations, therefore, although the knowledge 
of the forgeries possessed by the secretary, from the fact that he 
himself was the forger, to whom the examination was entrusted, is 
in no respect to be attributed to the dredging company, yet it is 
chargeable with such knowledge as an examination of the checks 
would have imparted to an honest clerk or employe previously un- 
aware of the forgeries, and, as it would have been chargeable with 
negligence or failure of such clerk or employe to discover and report 
such palpable alterations, it must be equally chargeable with the de- 
fault of its secretary. Its position may be no worse because of the 
knowledge possessed by the forger, qua forger; but it can be no bet- 
ter off. 

12. Where the depositor, a dredging company, whose business 
was conducted in different parts of the United States, widely remote 
from each other, had its chief place of business and office in the city 
of Wilmington, Del., where was situated the bank which was its sole 
depository and banker, and the secretary of the dredging company 
made all the deposits and filled up all the checks of the company, 
which the treasurer signed, and under a by-law of the company was 
alone authorized to sign, which by-law was known to the bank, and 
the secretary fraudulently altered checks filled up and sent by him 
to the treasurer, who signed and returned them to him for distribu- 
tion, by striking out the words ‘‘or order,” or ‘‘to the order of,” in 
the checks, and inserting the words ‘‘or bearer,’ in such a manner 
that the alterations were plain and palpable, and so as to indicate that 
they were made after the checks were made out and signed, and got 
the cash on those checks, and where there was, furthermore, evidence 
that such alterations excited the suspicions or curiosity of the bank 
officers sufficiently to cause them to ask why they were made, and the 
only reason given by the secretary, who got the money, was that ‘‘ the 
payee desired the currency,” /e/d, that it was not for the court to 
say whether the evidence bearing upon the question of the negligence 
or want of due and reasonable care on the part of the bank in the 
payment of the altered checks was strong or weak, when taken in 
connection with other evidence tending to show that the method in 
which the business of the dredging company was conducted was such 
as to justify the officers of the bank in believing that the secretary 
was authorized to so alter checks and get the money on them, was 
such conduct as was calculated to mislead the bank, and so facilitate 
the perpetration of the fraud, and constituted the proximate cause 
of the loss, but that the evidence should go to the jury under careful 
instruction from the court. 





Savings and ‘Trust Department 


Devoted to Matters of Especial Interest to 


SAVINGS BANKS & TRUST COMPANIES 


Conducted by 


W. H. KNIFFIN, JR., 
Cashier of the Home Savings Bank, Brooklyn, N.Y. 


VERIFYING THE PASS-BOOKS—THE BANK’S BEST AUDIT. 


HE bank examiner who started in by asking the cashier 
‘**not to be too hard on him, as he had just been promoted 
from oleomargarine inspector,” was as capable of making 
a bank examination as many who have ‘‘ honored” the 
banking fraternity by passing upon their solvency. 

In no department of finance is a good and efficient man 
so properly in place as he is in the role of examiner. Where 
politics or other personal considerations have played a part 
in the appointment of an examiner, such conditions may 

exist as indicated in the beginning of this article; but the qualifica- 
tions that fit a man for the position of bank examiner should not be 
politics, nor friendship, but ability and training. In many states the 
laws provide that the superintendent, or commissioner of banking 
shall bea practical and experienced man. Colorado requires five years’ 
banking experience. 

As civil service is being extended to cover such appointments, con- 
ditions are changing for the better, and ‘‘ oleomargarine inspectors ” 
are becoming less abundant in this difficult, yet desirable, occupation. 
The public has demanded better protection, and bankers have desired 
more adequate supervision. Good men will welcome it—the more 
thorough the better—for a complete and scientific audit is as much a 
protection to the man who handles money as it is to those whose money 
he handles. 

NATIONAL BANK EXAMINATIONS. 

As a test, to be of any value whatever, it should be unexpected; it 
should be independent; it should be exhaustive. The national bank- 
ing system, as admirable as it is in many respects, is lamentably weak 
in this regard. The calls for reports are supposed to be unexpected, 
yet a system of averages has been devised whereby the approximate 
time may be calculated. The visits of the examiners are likewise 
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easily to be anticipated after due experience. The greatest defect is 
that it must be hurried. The national examiners are paid according 
to the number of banks examined, and it becomes a matter of money 
to cover as much ground in a given time as possible. It stands to 
reason that no man can properly examine a million-dollar-bank in a 
single day. ‘True, he may list the stocks and bonds, count the cash, 
list the loans and discounts, but if that is all he does, he has scarcely 
made a good beginning. Unless he delves into the other matters, 
looks into the quality of the loans, the keeping of the books, and tests 
the liabilities, he has scarcely scratched the surface. 

In many, perhaps most of the states, especially in the savings 
banks, the trustees are required to make periodical examinations. 
Periodical—that’s the trouble! It is a perfunctory proceeding at 
best, for no man unacquainted with the inside workings of a bank 
can make a proper audit. He doesn’t ‘‘ know the game.” The proper 
sphere for the trustee, or the director, in the case of commercial in- 
stitutions and savings banks where personal loans are permitted, is 
to pass upon the paper. No stranger can do this half so well. How 
can a stranger know whether William Smith is good for his loans, 
cr whether there is a William Smith at all? But the directors 
are eminently qualified to pass judgment upon such matters. They 
are local men and William Smith is a local man—the examiner is a 
stranger. The director’s ability to examine, ends with counting the 
cash, looking into the securities and the loans. Here the work of the 
auditor begins. The average director is not a bank accountant, and 
seldom a good bookkeeper; even if he were, he has neither time nor 
inclination to do the work thoroughly. 

HOW MUCH ARE THE DEBTS? 

The examination that deals simply with the assets is no examina- 
tion at all. He is a foolish bank man who does not keep his assets 
equal with his liabilities—his apparent liabilities. One might as well 
ask a man ‘‘ Are you honest?” as to ask the banker if he has all the 
assets he claims to have. All men are honest until proven rogues; 
but the thing to do is to prove it in another way than simply asking 
their own opinion of themselves. Every bank that closes its doors 
through defalcations, every bank man who goes wrong, attests the 
necessity for more complete and exhaustive examinations. To catch a 
clever man needs one still more clever—or a system so thorough that 
it discounts his cleverness. 

One bank shifts its force at inopportune and unexpected times. 
In the middle of the day the head bookkeeper will step into the mid- 
dle of the room, and at a signal from him every man will drop his 
work and be assigned to another desk. Any thing that is unexpected 
will tend to prevent manipulation. It should be a principle of all 
banking that the man who handles the money should not make the book 
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entries, especially the ledger postings, but this is quite impossible in 
some instances, and in small banks utterly so. A recent case is in 
point. This bank has numerous branches, and an independent sys- 
tem of internal audit, which it supposed to be thorough. But in 
spite of this a teller misappropriated $10,000 or over simply through 
his pass book entries. The interesting part of it was that he really 
stole the liabilities; he took the cash, of course, but covered it up in 
the liability. Upon receiving a deposit he would take the cash, make 
his ticket, the entry on the book, and destroying the ticket, pocket 
the money. All worked well until he was promoted and another took 
his place. Books coming in with entries not on the ledger opened 
the question, and he promptly went down stairs, presumably to hunt 
for the missing ticket, and shot himself. The shifting process soon 
put an end to his scheme, but an audit, thorough and exhaustive, of 
the liabilities would have detected it at once. As a matter of fact, 
and of history, all pilfering comes to an end. It is only a question 


of time. 
A TRUE AUDIT. 


The examination of commercial institutions, where the principal 
assets are commercial paper, and the volume of business is large, and 
where the opportunities for such practices are many, is a difficult mat- 
ter, but in trust companies and savings banks, especially those that 
do not handle personal loans, the audit can be made well nigh perfect. 

The old method was to count the cash, list the securities, and, 
perhaps, take a balance sheet of the general ledger—a test for solvency 
(if the assets were good) but not an audit, neither was it a test of the 
liabilities. If suspicion was aroused the books may have been called 
in, but this proceeding was rare. The true test of solvency in any 
business is not ‘‘ How much do you own ?” but, first, ‘‘ How much do 
you owe?” and, then, ‘‘ Have you the wherewithal to pay?” 

An audit of a savings bank is not a difficult matter. In the case of 
bonds and stocks, we have the market reports as a guide to value; in 
the cash, here it is—-count it! As to mortgages, here are the papers, 
look them over. As to debts due from other banks, verify them at 
first hand. If the bank holds personal loans, bring in the directors 
and let them tell. In the matter of liabilities, these are represented 
by pass books in the hands of depositors; call them in. 

Let us draw up a balance sheet of an ordinary bank and make an 
examination; or, at least, ‘‘go throngh the motions.” 

ASSETS. 

Cash on hand.—Verify in bulk; then in detail. Have the whole 
amount under eye at the same time. 

Stocks and bonds.—List and total. Get the market quotations; if 
this is not possible, get the estimated value from market conditions. 
See that none are in default, either in principal or interest. Have them 
all under eye at onetime. Keep them all out until verification ts complete. 
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The case of the young Wall street bank clerk who assisted in the ex- 
amination of the bonds, and who brought fhe same bonds out of the 
vault three times to be counted as many times by the innocent exam- 
iner, would not have happened if this had been done. 

Balances due from other banks.—Verify these at first hand. 

Mortgages.—List and total. See that papers are complete, insur- 
ance, etc., in force; duly recorded; made on a conservative basis, and 
not overdue in interest payments. 

Real estate. —Have it appraised. 

Other ledger debits.—Can be verified from original sources. Ex- 
pense account should be examined for excessive charges. 

If personal loans are permitted.—Have them reviewed and passed 
upon by directors. The total liability of one man, or one interest, 
should be ascertained, to see if it is within the legal limit. 

All income earnings.—Should be inquired into to see that all such 
are properly credited. Verification can be made from cash receipts. 

Other cash items.—Should be examined for fictitious, or question- 
able items. 

Transactions with other banks.—Should be looked into to see if 
excessive balances are carried. J/ake comparisons at different periods. 
LIABILITIES. 

Capital stock.—Verify from the stock ledger and stock book stubs. 

Balances due other banks.—Compare with their books. 

Other liabilities. —These will appear on the books, if in any consid- 
erable amount. Unpaid bills, taxes, etc., come under this head. 

Amount due depositors. 


In the case of a savings bank, strictly mutual, doing only a deposit 
business, we would have as assets: 

Cash on hand. 

Balances due from other banks. 

Mortgages. 

Real estate. 

Stocks and bonds. 

Other ledger assets. 

And liabilities: 

Due deposit ors. 

Surplus, 

Other ledger credits. 

Other liabilities. 

“DUE DEPOSITORS.” 

Amount due depositors.—Here’s the rub! This is the principal 
liability. To verify this will be a long process, but worth all it costs 
bothintimeand money. Most banks aresolvent on their own books, pil- 
feringsor not; the thing to dois /o get outside and find out from another 
source what this bank owes. A trial balance is the first thing, to de 
supplemented by comparison of the pass books. 
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Against some systems of stealing there can be no'check. Suppose 
(as is the case in many instances) the depositor cannot read or write, 
and trusts implicitly in the bank and never examines his book. In 
making a deposit of $100, suppose $50 could easily be purloined and 
credit for only $50 given, and the ticket made to correspond. In 
many banks this would be impossible due to the ‘‘ triangular system ”’ 
of making such credits, but in as many more it would be entirely 
feasible. In case of dispute the depositor would have nothing but 
his memory, while the bank would have its own records, supple- 
mented by the pass book with the same entry. A poor case for the 
depositor. 

Only a good system of entering deposits would make this 
impossible. One bank lost over a quarter of a million dollars by 
a similar process, but in this case the proper entry was made on 
the book, but credit for less given on the ticket. Two men worked 
together, and both died in prison. Another case developed where 
four men in one bank were pilfering, each in his own way, yet each 
acquainted with the fact that the others were doing likewise, yet not 
daring to disclose what he knew for fear of his own detection. 

Many savings banks now have audits at irregular times by audit 
companies or public accountants, and while the work is being done 
the pass books are examined as they are presented. In the course of 
a few examinations a large number are thus compared. 

In some states a periodical examination of the pass books is re- 
quired by statute. Massachusetts requires a verification every three 
years; Vermont every five years, and New Hampshire every four 
years. To make such tests requires tact, for the depositors, becom- 
ing suspicious that everything was not right, would soon have things 
going wrong. But if it isa legal requirement, and periodical, the 
reason for it will soon become known, and it is productive of much 
good. It is a sure test. 

The only efficient substitute for this procedure was designed by 
the Schenectady Savings Bank. It was a notable thing to do, and 
praiseworthy. In the daily press a list of all mortgages, bonds and 
other assets was published in detail. This is no uncommon thing 
todo; but, when the liabilities were given the same treatment, it was 
a different matter. Every one of the 22,000 accounts was listed, by 
number and balance due, and totaled, making a remarkable statement. 
A copy in pamphlet form was sent toevery depositor, and from many 
standpoints it was an audit quite original. Every depositor could 
verify his own balance. It is understood that this bank will shortly 
repeat this publication. 

VERIFICATION IN MASSACHUSETTS. 


The seventh verification of the pass books of the Massachusetts 
savings banks was made during the year 1907. In the two preced- 
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ing verifications from 20 to 22 per cent. of the books were verified. 
The usual method of calling the books was by advertising in the 
newspapers, but the results obtained by the banks which sent notices 
through the mail were productive of such good results that the Com- 
missioner of Banking recommended that the smaller banks should 
attempt to reach all their depositors by advertising and mail notices. 
It was also suggested that the larger banks, having a system of checks 
showing the presentation of the book, make an effort to reach all depos- 
itors, especially the older and inactive accounts, both by advertising 
and by mail. 

These suggestions of the department were generally adopted with 
most gratifying results, as in table No. 1: 


Table No. 1. Results of calling in pass books by Massachusetts Savings 
Banks. 
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Amount 


Classification. . 
ificatic verified. 


Deposits. 


accounts, 
verified. 
Z er tfied, 


Number of | 
Banks 

Accounts 

Per cent. 
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Notices sent to 
all depositors... 
Notices sent to 
some depositors 54 380,023 180,994 47.63 135,913,197 eet, .94 
No notices sent.. 75 1,277,002 318,890 24.97 462,635,822 3.74 


290,783 200,444 68.93 $103,878,271 $76,813,272 
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The most complete verification was made by the smaller banks: 
the ten most complete verifications, being as in table No. 2: 


Table No. 2. Ten most complete verifications of pass books made during 
the last examination in Massachusetts in 1907. 


? Amount 
Deposits. : 
Bank. Deposits verified. 


Number of 
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Per cent. 


| 


io) 


$400,188 $399,714 99. 

5,534,107 = 55,392,295 97. 
692,203 670,305 96. 
395.767 388,914 98. 

2,894,542 2,573,318 88. 


Medway Savings ‘ 1,747 

Berkshire Co. Savings. 4,614 96. 
Nantucket Sav. Inst’n. ; 1,493 95 
Holliston Savings..... ; 1,181 95 
Gardner Savings...... E 6,784 88. 
South Scituate Savings 1,144 86. 631,337 583,642 92. 
People’s Sav., Brockton 9,820 86. 2,327,183 2,053,729 88. 
Hyde Park Savings... 172 4,917 86. 1,392,967 1,247,321 89 
Cape Cod Five-Cent... 3 3,233 85.8 1,147,981 1,601,599 92 
Grafton Savings 694 85.3 362,119 348,992 
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The rules adopted for the verification process provided that it 
should be done within a stated time, by a disinterested party, or a 
clerk who had not made the entries or received the money. 
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The cost will be found in table No. 3. 
Table No. 3. Cost of verification. 
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Classification. Total. 


Advertising. 

Printing 

Cost per book 
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Labor. 
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$5,211 $1,522 $1,112 $10,938 
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Notices sent to some 
depositors ........ 3,957 1,082 809 7,965 .044 


No notices sent..... 4,673 3,999 116 67 8,855 .028 


Totals $13,841 $6,603 $2,037 $5,277 $27,758 $0.127 


The Commissioner states that considerable apprehension was telt 
lest the depositors mistake the intent of the calling in the books, but 
that no mention was made of such trouble in the reports covering 
this process. 

The only errors were of a clerical nature, 1,795 in all, or 26-100 % 
of the total verified. 

The banks of New Hampshire made a similar verification during 
1907, which brought in 78 % of the pass books, while the verifications 
through the mails made the total 93 % of the outstanding books. 

The following table from the report of the Bank Commissioners 
of New Hampshire gives the results in detail as ascertained during 
the examination made in the year 1907: 


Name of Bank. 


Total number 
of open 
accounts 
Number of 
books examined. 
tices returned 
unclaimed. 
Total deposits | 
at date of 
examination. 
Total amount 
of deposits 
examined 


| Number of no- 


Amoskeag $9,934,069 $8,153,170 
Ashland 101,231 96,722 
Bristol 554,301 510,412 
Cheshire County, Keene 1,149,448 ,105,015 
Citizens’ Inst. for Sav., Nashua 134,702 123,798 
City, Berlin 358,748 27 3,860 
City, Laconia 491,798 414,614 
City Guaranty, Nashua 1,168,919 ,016,695 
Colebrook Guaranty 223,974 208,191 
Conway... 189,892 177,417 
Dartmouth, Hanover 1,005,022 932,855 
86.539 57,851 

138,874 121,555 

Farmington 159,923 148,352 
Franklin 1,516,491 1,438,732 


o 
aS 
- > 

to 





594 THE BANKING LAW JOURNAL. 


REPORT OF THE BANK COMMISSIONERS OF NEW HAMPSHIRE (Continued). 


Name of Bank. 


Total number 
of open 
accounts, 
Numbea of 
books examined, 
Number of no- 
tices returned 
unclaimed, 
Total deposits 
atl date of 
examination. 
Total amount 
of depostts 
examined 
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Granite, Milford 

Hillsborough Bridge Guaranty 
Hillsb’h County, Manchester. 
Iona, Tilton 
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239,468 
267,831 
450,164 
205,244 
548,930 
488.258 
2,016,915 1,762,947 
717,618 73.739 
1,643,737 1,494,708 
3,047,933 2,733,233 
9.770.465 7,080,931 
325,071 297,985 
241,799 230,745 
,408,268 1,201,515 
240,703 229.397 
385,275 358,059 
294,926 2,002,228 
,291,169 2,823,398 
511,166 492,126 
8,375.948 7,503,632 
606,113 558,981 
803,029 685,872 
687,480 611,781 
893,007 641,497 
834,263 730,527 
433,917 392,478 
668,805 659,786 
4,569,374 3+751,396 
1,065,518 988,710 
698,157 623,070 
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Littleton 

Loan & Trust, Concord 
Manchester ... 

Mascoma, Lebanon 

Mason Village, Greenville.... 
Mechanics’, Manchester...... 
Merchants’, Dover. 

Meredith Village 

Merrimack County, Concord. . 
Merrimack River, Manchester 
Monadnock, East Jaffrey 

New Hampshire, Concord.... 
Newport 

Norway Plains, Rochester.... 
People’s, Manchester 
Peterborough 

Piscataqua, Portsmouth 
Pittsfield 

Plymouth Guaranty 
Portsmouth 

Portsmouth Tr. & Guar. Co.. 
Rollinsford, Salmon Falls.... 
Siwooganock Guar., Lancaster 591,966 536,501 
Somersworth 2,216,959 2,123,628 
Strafford, Dover / 6,250,663 5,410,851 
Sugar River, Newport 331,716 299,122 
Union Five-Cents, Exeter... . 708,106 644,978 
Union Guaranty, Concord.... 602,816 512,487 
Walpole 393,303 370,842 
Woodsville Guaranty 325,740 261,470 
Berlin Sav’gs Bank & Tr. Co. 208,938 174,608 
Lisbon Sav’gs Bank & Tr. Co. 2 443,695 394.150 
Nashua Trust Co 871,697 794,926 
No. Conway Loan & Bank’g Co 52,725 44,749 
Rochester Loan & Banking Co. 2,032,799 1,418,687 
Whitefield Sav. Bank & Tr. Co. 269,367 253,635 
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$80,403,673 $68,748,238 
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This is an admirable showing and worthy of wide imitation. It 
cannot but be productive of good results. Nevertheless, in the final 
analysis, it is human honesty that protects our money. In spite of 
checks and cross checks and examinations and audits, and all such, 
the integrity of the man is the best safeguard. It should be sur- 
rounded and supplemented by all due protection, but the man who 
is bound to steal will either find a way or makeone. He may not be 
prevented, but he can be limited in his scope and quickly detected in 
his operation. 


DEPOSIT IN TRUST IN MASSACHUSETTS. 


Under the law of Massachusetts it is not enough that A makes 
a deposit in trust for B, nor communicates to others the fact of an 
attempted creation of a trust, to vest in B the beneficial interest, 
but other evidence is required. In this case, the evidence held 
sufficient to warrant a finding that a trust had been communicated 
to and accepted by the beneficiary.—Supple v. Suffolk Savings Bank 
for Seamen, Mass. Supreme Court, April 6, 1908. 


Exceptions from Superior Court, Suffolk County; Jabez Fox, Judge. 


Action by James N. Supple and another, executor and executrix of Catherine 
Cunningham, deceased, against the Suffolk Savings Bank for Seamen and others, to 
recover a deposit in which Mary Frost Levins, executrix of William Foley, deceased, 
appeared as claimant of the deposit. There was judgment for claimant and plaintiffs 
bring exceptions. Overruled. 


SHELDON, J. There was no doubt much evidence in this case tending to show 
that there had been no executed gift of the deposit in question to Foley, the claimant's 
intestate, and no such completed trust created in his favor as to constitute him the 
beneficial owner of the fund. But it is not for us, as has often been said, to pass 
upon the weight of the evidence. The finding of the judge who tried the case with- 
out a jury must stand if there was any evidence to support it. If we assume that 
there was no delivery of the bank book to Foley, then the question was whether there 
was evidence that Mrs. Cunningham, by her own conduct and declarations, had 
manifested a completed and executed intention to establish a trust in his favor, and 
whether this intention had been communicated to him and assented to by him, so 
that both parties understood that the trust was not simply inchoate and resting in 
an intention to be finally consummated in the future, but actually had been fully 
carried out so that the beneficial interest had become irrevocably vested in him. 
Gerrish v. New Bedford Institution for Sav., 128 Mass. 159; Alger v. North End 
Sav. Bank, 146 Mass. 418. It was not enough that Mrs. Cunningham should have 
made her deposit formally in trust for Foley; it would not be enough even that she 
had communicated to others the fact of her attempted creation of a trust; it could 
not be said to have become a completed and executed transaction until it had been 
communicated to him, or at least to some one acting in trust for him and for his 
benefit, and accepted by him. Welch v. Henshaw, 170 Mass. 409; Kendrick v. Ray, 
173 Mass. 305; Bennett v. Littlefield, 177 Mass. 294; Bailey v. New Bedford Inst. 
for Savings, 192 Mass. 564; Boynton v. Gale, 194 Mass. 320. But admissions by an 
alleged donor that there has been an executed gift or a completed trust may of 
course be proved against her or her representatives, and may be found to include 
admissions that there has been either an actual delivery of the article or an effectual 
communication of the trust to the intended beneficiary and an acceptance of it by 
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the latter. McMahon v. Lawler, 190 Mass. 343. ‘In that case the gift was sustained, 
not because the intention of the donor had been made known to others, but because 
from her admissions a finding was warranted that the gift had been communicated 
to the beneficiary and accepted by her. 

Applying these principles to the case at bar, there was evidence to warrant a 
finding for the claimant. The donor’s declarations that she had made provision 
for Foley, which, standing alone, could have been accounted for by the provisions of 
her will, might be found on the other evidence to have applied to this deposit. Mrs. 
Levins testified that Foley spoke to Mrs. Cunningham of “that money she had on 
the book for him.” Mrs. Cunningham's drafts upon the account might be found to 
have been for his benefit, either to pay fines for him or to put him directly in funds. 
And a reservation of the interest for her own benefit would not necessarily have 
been fatal to the gift of the principal. Bone v. Holmes, 195 Mass. ——, 81 N. E. 
290, and cases cited. 

Moreover, there was evidence on which it might have been found that at least a 
part of the money deposited belonged originally to Foley; and if this fact were 
established it would go far in the claimant’s favor. Hunnewell v. Lane, 11 Metc. 
163; Farrelly v. Ladd, to Allen, 127. She had held bonds belonging to him; and 
though she finally had turned these over to him, it might have been found that she 
had not fully accounted for the interest which she had previously collected. 

Accordingly the plaintiff's requests for rulings could not have been given, and 
the judge’s finding for the claimant was warranted. 

The evidence of Foley’s declarations as to money which Mrs. Cunningham had 
belonging to him was competent both to show his acceptance of the gift and because 
(as we must now take it) found by the judge to have been made by him in good faith 
upon personal knowledge, under Rev. Laws, c. 175, § 66. Chaput v. Haverhill, 
Georgetown & Danvers St. Ry., 194 Mass. 218. If the answer of the witness, as 
distinguished from the question, was objectionable, the plaintiff's remedy was to 
move that this be stricken out. The exception to the admission of evidence that 
the plaintiffs as executors did not account for this deposit has not been separately 
argued by the plaintiff. Though of slight probative value we cannot say that it was 
incompetent as an admission by the plaintiffs. They knew of this deposit ; if it was 
not Foley's it was their duty to account for it. In the absence of explanation, and 
they seem to have offered none, this conduct might be found to be inconsistent with 
their contention. 

Exceptions overruled. 


INADEQUATE SUPERVISION. 


Instead of rushing into legislation and devising new laws to cure 
the evils to be found in trust companies and other financial institu- 
tions, the same results might be accomplished by more radical en- 
forcement of the existing laws. Many of these are no doubt ill 
adapted to properly regulate such institutions, but if kept in spirit 
as wellas letter, they would make far better concerns than exist at 
present. 

A good law never makes a good bank out of a bad one, and a bad 
law will never make a bad bank out of a good one. Character is as 
much in place in banking as in other walks of life, and uprightness 
in bank men is as much to be desired as probity in the pulpit. A 
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good bank will be a good bank in spite of lax laws and inadequate 
supervision, and a bad bank will (as history testifies) be bad in spite 
of laws and strict watchfulness. Men are upright, not from legisla- 
tion, but from choice. A keeper of the law fears not the policeman; 
in fact he can get along without him. A bank is as goodas itsmen— 
as lofty as its ideals. An honest man does not need watching, but 
will welcome it. 

Banks go wrong through three methods: banking which is legally 
right but morally and financially wrong; banking which is both mor- 
ally and legally wrong; and banking which is unsound and unsafe,— 
excessive loans, political and personal favors which may not be 
illegal, but yet are unwise,—poor judgment,‘ bad management and 
incompetency. 

A poor law enforced is far better than a good one violated, openly 
or secretly. A good bank will keep the law without prodding; a bad 
bank will break it in spite of examinations and reports. Good laws 
are eminently to be desired—not for the banker who is ‘‘square,” for 
such an one will welcome anything that tends to betterment, but to 
check the reckless, the plunger and the manipulator. Banking in 
the final analysis simmers down to human honesty and good judg- 
ment. 

Many of the states are lamentably weak in their systems of exam- 
inations. The departments are overworked and underpaid and have 
tasks humanly impossible to perform with justice. Georgia is a case 
in point. In this state the banks and trust companies are under the 
supervision of the State Treasurer, who acts as superintendent of 
banking also. His last report is the earnest appeal of a busy, over- 
worked man for more help and better pay for his helpers. With a 
Treasury Department consisting of but one man and a clerk, witha 
$3,600 appropriation ($1,200 is now allowed the banking department 
for help) not much can be expected when these two must look after 
the finances of the state, together with the supervision of the banks. 
The State Treasurer states that his one helper has collapsed after 
twenty years work and been laid aside for repairs. The same amount 
in salaries ($3,600) and the same number of help (two men) are now 
allowed as were in force in 1789. The constitution forbids an increase. 

Since 1891 the office of State Treasurer and Bank Examiner have 
been combined. On January 1, 1g00, there were 140 state banks, 
while in 1908 there were 448 such institutions. Up to 1907 the law 
provided but one examiner and one assistant, and for a number of 
years the banks of the state and the treasurer have been fighting to 
get adequate supervision. On September 1, 1907, a new law went 
into effect which gave the treasurer additional examiners, and during 
the year he had the services of one such for twelve months and two 
for four months. The new law allows two examiners, and these must 
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look after 448 banks and trust companies. They must examine each 
bank twice yearly, meaning that 896 calls of this nature must be made 
by two men in 300 working days, not counting Sundays and holidays 
—a physical impossibility. Some preachers hardly do this, and a 
social call is all that is required of them. 

The treasurer had the magnificent sum of $128.08 in the depart- 
ment fund to start the year 1908 with, and this to sustain two ‘‘ ener- 
getic men ’’—not an inviting prospect! To be more explicit, he says 
(page xxvi): ‘*‘ The state bank examiners, instead of getting $167 per 
month for their services, have received but $104; the first assistant, 
instead of receiving $125 per month, received but $100” (this owing 
to lack of funds.) ‘* But it is my full purpose,” he continues, ‘‘to 
secure additional examiners, one or more, if I receive no salary my- 
self!’’ Good for Mr. Treasurer! Here is a plucky man. He says: 
‘The state needs them.”’ Soitdoes! Many applications came in for 
positions as such examiners, but when the small salary was men- 
tioned they all withdrew their applications. During eight years 
past Georgia has had but five bank failures, which is commendable, 
but the banks of this state must be good in spite of inadequate super- 
vision, not because of it, and such conditions are not conducive to 
good banking. 

In contrast, Michigan had 248 banks in 1904, with a superintendent 
and nine assistants; Nebraska has a commissioner and four examiners; 
Pennsylvania one commissioner, six clerks and eighteen examiners, 
with 461 banks and trust companies under charge. All these men 
have but this one department in charge and can give their full time 
to it. New York has an expensive and admirable bank department 
with thirty or more in its employ, supported at the expense of the 
banks under supervision. 

The treasurer of Georgia is certainly up against a proposition. He 
says: ‘‘ The united positions of State Treasurer and Bank Examiner 
are not sinecures.” He isto bepitied, andalsocommended. Hede- 
serves better things at the hands of the legislature, and the people oi 
the state deserve better protection than they now have—protection 
such as this man would give them if he could. He should have more 
pay, less work and more help. Let us hope he wins out. 


A PROSPEROUS KANSAS BANK. 


The board of directors of the People’s National Bank of Clay Center, Kansas, 
met July 6 and declared the forty-sixth consecutive semi-annual dividend of 5 per 
cent. to the stockholders, and carried ten thousand dollars to the surplus fund. This 
bank has become one of the strong financial institutions of the state of Kansas. Mr. 
L. McChesney is President and William Docking, Cashier. Mr. Docking has been a 
subscriber to the JOURNAL since the initial number was issued, May 15, 1889. 





LEGISLATION IN 1908. 
BANKS OF DISCOUNT—NEW YORK. 


{New matter is printed in z¢adzcs.] 


Chapter one hundred and twenty-five and chapter one hundred and 
fifty-one of the laws of nineteen hundred and eight, relative to 
the incorporation of banks and the lawful money reserve of banks 
and individual bankers, amend sections forty and forty-four of 
the banking law, renumber sections forty-one, forty-two, forty- 
three and forty-four, and add three new sections, so that sec- 
tions forty to forty-seven read as follows: 


§ 40 INCORPORATION.—Five or more persons may form a corporation to be 
known as a bank. Such persons shall make, acknowledge and file in the office of the 
clerk of the county where such bank is to be established and in the office of the super- 
intendent of banks, a certificate in duplicate, which shall state : 

1. The name by which such bank is to be known. 

2. The particular city, town or village where its operations of discount and de- 
posit are to be carried on. 

3. The amount of its capital stock, which shall not be less than twenty-five thousand 
dollars in any village, incorporated or unincorporated, whose population does not ex- 
ceed two thousand, and not less than fifty thousand dollars in any city, village or town 
whose population exceeds two thousand but does not exceed thirty thousand, and 
not less than one hundred thousand dollars elsewhere, the population in each case to 
be ascertained or determined by the last federal or state enumeration; and the num- 
ber of shares into which such capital stock shall be divided. 

4. The namesand places of residence of the stockholders and the number of shares 
held by each. 

5. The dates at which such corporation shall commence and terminate. 

6. The number of directors of the bank, which shall not be less than five, ard 
the names of the stockholders who shall be directors for the first year of its incorpor- 
ation. A duplicate of such certificate when filed shall be recorded by the county clerk 
in the books kept for the record of certificates of incorporation, and a duplicate by 
the superintendent of banks in a book to be kept by him for that purpose. Such cer- 
tificate may provide for an increase of the capital stock and of the number of persons 
forming the corporation, from time to time, as the stockholders may deem proper, and 
for the manner in which the stock of the corporation may be transferred, and for the 
number of directors necessary to constitute a quorum, and for the time when the an- 
nual election of directors shall be held. (Became a law April 13, 1908.) 


NoTe.—The three following Sections 41, 42, 43, while not appearing 
in zta/zcs, are all new matter: 


§ 41. PREVIOUS NOTICE OF INTENTION TO BE GIVEN.—Before filing such or- 
ganization certificate, a notice of intention to organize such bank shall be published 
at least once a week for four weeks in a newspaper to be designated by the superin- 
tendent of banks pubiished in the city or town where such bank is proposed to be 
located. Such notice shall specify the names of the proposed corporators, the name 
of the proposed corporation and its location as set forth in such organization certifi- 
cate. If any bank or banks are organized and doing business in such city or town a 
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copy of such notice shall also be sent to each bank so required and doing business at 
least fifteen days before the filing of the organization certificate. (Became a law 
April 13, 1908.) 

§ 42. WHEN SUPERINTENDENT SHALL FILE CERTIFICATE.—Upon the receipt 
of any such organization certificate at the office of the superintendent, if it shall not be 
in form and substance, or duly and properly acknowledged, as required by this article, 
or shall not be accompanied by evidence satisfactory to the superintendent of the pub- 
lication and service in good faith according to the intent and purpose of this chapter 
of the notice required by this article, the superintendent shall refuse to file such certi- 
ficate until it shall be amended to conform to the provisions of this article. If such 
certificate is in due form and duly executed according to the provisions of this article, 
and is accompanied by evidence satisfactory to the superintendent of the proper pub- 
lication and service in good faith of such notice, he shall forthwith indorse the same 
over his official signature, “filed for examination,” with the date of such indorsement. 
(Became a law April 13, 1908.) 

§ 43. EXAMINATION BY AND CERTIFICATE OF SUPERINTENDENT.—When such 
certificate shall have been filed, the superintendent shall ascertain from best sources 
of information at his command whether the character and general fitness of the per- 
sons named as stockholders in the certificate are such as to command the confidence 
of the community in which such bank is proposed to be located, and whether the 
public convenience and advantage will be promoted by its establishment. If so satis- 
fied, he shall, within sixty days after such certificate has been filed by him for exam- 
ination, issue under his hand and official seal the certificate of authorization required 
by this chapter. The superintendent shall transmit such certificate of authorization 
to the county clerk of such county, who shall file the same and attach it to the organi- 
zation certificate previously filed by him and record both certificates in the book of 
records of incorporation; the superintendent shall also file a duplicate of such certifi- 
cate in his own office. If the superintendent shall not be satisfied that the establish- 
ment of the bank as proposed in any organization certificate filed by him is expedient 
and desirable, he shall, within sixty days after the filing of such certificate by him, 
give notice to the county clerk of such county that he refuses to issue a certificate of 
authorization for such bank, which notice shall be forthwith filed by the county clerk 
with the organization certificate. (Became a law April 13, 1908.) 


§ 44. AMENDED CERTIFICATE OF INCORPORATION.— Whenever any bank shall, 
by virtue of the provisions of its certificate of incorporation or other lawful authority, 
make any change in any of the matters required to be stated in such certificate, such 
change shall not be of any force or validity until a certificate thereof, executed by its 
president and cashier under its corporate seal, shall have been filed and recorded in 
the same manner as the certificate of incorporation is by law required to be filed and 
recorded. 


§ 45. CERTIFICATE OF INDIVIDUAL BANKER.—Every individual banker shall 
file in the office of the superintendent of banks a certificate stating the town, city or 
village in which he resides. No individual banker shall transact business under the 
provisions of this chapter in any other place than the one thus designated, except in case 
of a change of his residence, and a notice thereof forthwith filed in such office. Every 
person who neglects to comply with any requirement of this section shall, for each 
neglect, forfeit one thousand dollars to the people of the state. Every notice of change 
of residence so filed shall be published by the superintendent in the state paper, and 
in such other newspapers and for such period of time as he may direct, not exceeding 
three months, and the expense of such publication shall be paid to the superintendent 
by the individual banker to whom the notice relates. 
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§ 46. GENERAL POWERS.—In addition to the powers conferred by the general 
and stock corporation laws every bank shall have power: 

1. To exercise by its board of directors, or duly authorized officers or agents, 
subject to law, all such incidental powers as shall be necessary to carry on the busi- 
ness of banking; by discounting and negotiating promissory notes, drafts, bills of 
exchange and other evidences of debt; by receiving deposits; by buying and selling 
exchange, coin and bullion; by loaning money on personal security; and by obtain- 
ing, issuing and circulating notes according to the provisions of this chapter. 

2. To take and become the owner of any stocks or bonds or interest-bearing obli- 
gations of the United States, or of the state of New York, or of any city, county, town 
or village of this state, the interest on which is not in arrears. 

3. To purchase, hold and convey real property for the following purposes: 

a. Such as shall be necessary for its immediate accommodation in the convenient 
transaction of its business. 

6. Such as shall be mortgaged to it in good faith, by way of security for loans 
made by, or money due to, such corporation. 

c. Such as shall be conveyed to it in satisfaction of debts previously contracted 
in the course of its dealings. 

@. Such as it shall purchase at sales under judgments, decrees or mortgages held 
by it. 

No such corporation shall purchase, hold or convey real property, in any other 
case or for any other purpose, and all conveyances of real property shall be made to 
it directly and by name. 

All such corporations and all individual bankers shall be banks of discount and 
deposit as well as of circulation, and the usual business of banking of such corpora- 
tions or individual bankers shall be transacted at the place where such corporations 
or individual bankers shall be located, agreeably to the location specified in the cer- 
tificates required to be made, by them respectively, and filed in the office of the super- 
intendent of banks, and not elsewhere, except as otherwise provided in this chapter in 
relation to the redemption of circulating notes by agents. 

§$ 47 (44). LAWFUL MONEY RESERVE.—(This law was published in the JouR- 
NAL for May, 1908 ) 


Chapter one hundred and fifty-six of the laws of nineteen hundred 
and eight, relative to branch offices of banks, amends section 
eighty-nine of the banking law to read as follows: 


§ 89. RESTRICTIONS AS TO BANKS AND THEIR OFFICERS.—No bank in this 
state, or any officer or director thereof, shall open or keep an office of deposit or dis- 
count other than its principal place of business, except that any bank located in a 
city of over one million inhabitants, according to the last state or federal enumera- 
tion, and whose certificate of incorporation shall so provide, may open and keep one 
or more branch offices in such city for the receipt and payment of deposits and for 
making loans and discounts to the customers of such branch offices only ; provided, 
however, that o dank shall open a branch office without first having obtained the 
written approval of the superintendent of banks to the opening of such branch office, 
which written approval may be given or withheld in his discretion, and shall not 
be given by him until he has ascertained to his satisfaction that the public con- 
venience and advantage will be promoted by the opening of such branch office, and 
provided further, that no bank, or any officer or director thereof, shall open or main- 
tain a branch office, unless the capital of such bank actually paid in cash shall exceed 
the amount required by section forty of this chapter by the sum of one hundred thous- 
and dollars for each branch office hereafter opened and the sum of fifty thousand 
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dollars for each branch office heretofore opened and hereafter maintained. Every 
bank and every such officer or director violating the provisions of this section shall 
forfeit to the people of the state the sum of one thousand dollars for every week dur- 
ing which any branch office hereafter opened shall be maintained without such 
written approval. 


Superintendent’s Note.—This act took effect April twenty-seventh, nineteer 
hundred and eight, except that any bank then having branches whose capital paid 
in cash did not equal the amount above provided for must, within six months from 
that date, either increase its paid in capital stock to the amount required, or reduce 
the number of its branches to the number permitted. 


Chapter one hundred and nineteen of the laws of nineteen hundred 
and eight, relative to the qualifications and oaths of directors 
of banks, amends sections fifty and fifty-one of the banking 
law to read as follows: 


§ 50. ANNUAL MEETING AND ELECTION OF DIRECTORS.—Every bank shall 
hold an annual meeting for the election of directors on the second Tuesday in Jan- 
uary or within ten days thereafter. Notice of such meeting shall be given as re- 
quired by the stock corporation law. No person shall be eligible to election as di- 
rector of a bank having a capital of fifty thousand dollars or over unless he is a stock- 
holder of the corporation owning in his own right an amount equal to at least one 
thousand dollars in value, nor of a bank having a capital of less than fifty thousand 
dollars, unless he is a stockholder in his own right in an amount equal to at least five 
hundred dollars; and every person elected to be a director who, after such election 
shall hypothecate, pledge or cease to be the owner in his own right of the amount of 
stock aforesaid, shall cease to be a director of the corporation, and his office shall be 
vacant. The directors shall hold office for one year and until their successors are 
elected and have qualified. Each director must be a citizen of the United States, 
and at least three-fourths of the directors must be residents of this state at the time 
of their election and during their continuance in office. All vacancies in the office of 
director shall be filled by election by the stockholders; but vacancies not exceeding 
one-third of the whole number of the board may be filled by the directors then in 
office, and the directors so elected may hold their offices until filled by the stock- 
holders at a special or annual meeting. A bank, at any annual meeting for the elec- 
tion of directors, provided notice thereof be given in the notice of the annual meeting, 
may, by a majority of all of the votes of the stockholders of such bank, fix or change 
by resolution the number of directors, to not less than five nor more than a certain 
number to be named in said resolution, which number, when so fixed, shall be the 
lawful number of directors of such bank until again changed. Certified copies of all 
resolutions fixing or changing the number of directors under this section shall be 
immediately filed in the banking department. One of the directors, to be chosen by 
the board, shall be the president of the board ; and if the number of directors neces- 
sary to constitute a quorum is not prescribed in the certificate of incorporation or in 
the by-laws and no provision is made therein for determining the same, the directors 
may fix such number, which shall not be less than five, with the same effect as if 
such number was prescribed in the certificate cf incorporation. Whenever the artic'es 
of association of any bank organized prior to the first day of January, eighteen hun- 
dred and ninety-two, or the certificate of incorporation of any bank organized after 
that date, shall prescribe a different qualification for directors than such as are pre- 
scribed in this section, the qualification of such directors may be changed so as 
to comply with the provisions of this section in the manner prescribed for a change 
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of the number of directors under section twenty-one of the stock corporation law. 
(Became alaw April 13, 1908.) 

§ 51. OATH OF DIRECTORS.—Each director, when appointed or elected, shall 
take an oath that he will, so far as the duty devolves on him, diligently and honestly 
administer the affairs of such corporation, and will not knowingly violate, or will- 
ingly permit to be violated, any of the provisions of law applicable to such corpora- 
tion, and that he is the owner in good faith and in his own right, of the number of 
shares of stock required by this chapter, subscribed by him or standing in his name 
on the books of the corporation, and that the same is not hypothecated, or in 
any way pledged as security for any loan or debt amd, zn case of re-election or re- 
appointment, that such stock was not hypothecated, or in any way pledged as se- 
curtty for any loan or debt during his previous term. Such oath shall be subscribed 
by the director making it, and certified by the officer before whom it is taken, and 
shall be immediately transmitted to the superintendent of banks, and filed and pre- 
served in his office. (Became a law April 13, 1908.) 


FOREIGN GOLD COIN AS BANK RESERVE. 


A movement to permit the National Banks to hold in their reserve foreign gold 
coins which are imported into this country is likely to follow the gold export move- 
ment which has been in progress since April 15, and which has exhausted the supply 
of gold bars available for export and led to the taking of United States gold coin from 
the Sub-Treasury for shipment to Europe. 

Supt. Foster of the Assay Office has under consideration a recommendation to 
the Government that the National banks in this country be enabled to hold foreign 
gold coins in their reserve, as the banks in foreign countries now hold the gold of 
other countries on the same basis, so far as its use as reserve goes, as domestic 
gold coin. 

In making such a recommendation to the Secretary of the Treasury, Supt. Fos- 
ter, it was said, will have the support of some of the leading National banks in this 
city, whose officers are of the opinion that the best interests of this money market 
will be served by the adoption here of the custom pursued by the European banks. 

When United States gold coin is shipped to France or Germany or other Euro- 
pean countries it is kept intact and is held by the banks in Europe as they hold their 
own gold. Thus it serves as reserve, and in case of gold export movements it is 
available for reshipment to the country from which it came. 

On the other hand any foreign gold coin consigned to the banks here is melted 
down and made over into bars, with some incidental loss, and frequently these bars 
are recoined into United States goldpieces. 

One result of this system, apart from the cost of handling it in this fashion, is 
that when the tide of gold sets in the other direction and we are forced to export 
gold we first exhaust the supply of bars at the Assay Office, and then resort to ship- 
ments of our own coins. 

Were the custom which prevails abroad followed here the present gold export 
movement would becontinued with foreign gold coins instead of with our own coins. 

The inclusion of foreign gold coins in the reserves of our National banks would 
be in keeping with the custom of the Bank of France, the Bank of England, the Bank 
of Germany, and of Russia, and in fact, of the banks of practically all European 
countries. 

Many millions of American gold coin has been held by the Bank of Russia, and 
much of our gold coin has been included in the reserves of the Bank of France and 
the Bank of England. We frequently get back from Europe our own coin, but the 
banks here are never in a position to re-export foreign coin, for this is melted down 
the moment it finds its way to New York.— New York Times, May 22, 1008. 
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THE DENVER CONVENTION. 


The Thirty-fourth Annual Convention of the American Bankers’ Association 
will be held in the city of Denver, Colorado, commencing Monday, September 28th. 

In the past it has been customary for the Sections to meet the same day. This 
has caused some conflict owing to the fact that there are many bankers who desire 
to attend both the Trust Company and the Savings Bank Section meetings, con- 
sequently the Savings Bank Section will hold its sessions on Monday, September 28th, 
and the Trust Company and the Clearing House Sections on Tuesday, September 
29th. The Trust Company and the Savings Bank Sections have become very im- 
portant adjuncts of the American Bankers’ Association ; both of them having a large 
membership. A fine program is being arranged for these meetings, much interest 
centering around their sessions, and it is expected that they will be largely attended. 
The Clearing House Section will consider the usual questions which are discussed 
at these annual meetings, with some new features for the consideration of the Clear- 
ing Houses. 

The time of meeting for the Organization of Secretaries of State Bankers’ 
Associations has not yet been definitely settled. It will be one of the early days of 
the convention week. 

The various standing and working committees of the Association will also hold 
their sessions on Monday and Tuesday of convention week. The business sessions 
of the American Bankers’ Association will be held on Wednesday and Thursday, 
September 30th and October 1st. The executive officers intend to so arrange the 
program that business will be conducted with dispatch and promptness, and that the 
announcements as to the hours for the business sessions and the addresses to be 
delivered, will be carried out to the letter. 

The literary program is not yet complete, but is in the hands of the executive 
officers. It is known, however, that Woodrow Wilson, President Princeton Univer- 
sity, Princeton, New Jersey; B. E. Walker, President the Canadian Bank of Com- 
merce, Toronto, Ontario, and James B. Forgan, President First National Bank, 
Chicago, will be among those who deliver addresses. 

The local committee of bankers at Denver have not yet submitted an official 
program. Outside of the special entertainment furnished the ladies who attend the 
convention, the Association will be given an entertainment on Wednesday evening, 
and Friday of convention week will be set aside for a trip over the famous Moffat 
Road, said to be one of the finest pieces of railroad engineering in the West. 

The Brown Palace Hotel was selected as headquarters, having, as it has, ample 
lobby room and plenty of committee rooms for the use of the Council, Committee 
and Sections. It is not a large hotel, consequently cannot take care of a large num- 
ber of bankers. The limited number of reservations were made in advance only to 
provide for the Executive Council, speakers, Chairmen of Committees, and the 
Currency Commission, it being desirable that these active bodies be quartered at 
headquarters hotel. There are, however, three or four first-class hotels across the 
street from the Brown Palace, and many other hotels throughout the city of Denver 
which will accommodate comfortably all the members who desire to attend. 





GUARANTEED BANK DEPOSITS. 


A Criticism of Mr. Forgan’s Argument. 


ALABAMA BANKERS ASSOCIATION, 
Editor Banking Law Journal: PELL City, ALA., July 15, 1908. 

DEAR SirR:—I note in current number of your excellent publication Mr. Forgan's 
argument against guaranteed bank deposits. Mr. Forgan is mistaken in his facts; 
and, while I am not inclined one way or another in this much talked-of sub- 
ject, I feel that other objections must be found against it than have thus far been 
urged if we hope to put a quietus upon the idea. 

Considering the two chief objections advanced: 

Ist. Guaranteeing deposits will result in unsafe banking. This statement car- 
ries the inference that such safety as we now enjoy follows only from the fact that 
deposits are at hazard. I deny the fact; and, if the inference be fair, it is equally 
absurd as an argument. Is not the business reputation of officers and directors a 
vital factor for safe banking? Is not our ownselfish interest by reason of investments 
in the bank under our control sufficient to indulge the highest care? What about 
individual ambition to succeed? To ignore such influences as these, to take for 
granted that it is the faith shown by depositors in us which keeps alive a responsible 
desire to be decent towards then, is folly. 

Does an accident policy make us less cautious against bodily harm? Doesa 
life policy lessen our anxiety to prolong it? Does a fire policy make us less prudent 
in the protection of our property against the flames? If a bank employee gives a 
guarantee for honesty, does that incline him the more toward dishonesty? If such 
questions are answered in the negative, and they must be so answered, why suppose 
that we will take less care with our own and all that we hold dear simply because 
another's property, entrusted to our keeping, is protected against loss? 

2d. Guaranteeing deposits will produce a mediocre level among all banks. 
From this statement it is proper to infer that the patronage enjoyed by a bank is di- 
rectly proportionate to its general reputation for safety. If this inference be true, 
the objection vanishes. Why? Because not one dollar in one hundred is deposited 
in one bank rather than another on account of comparative strength or safety. 
Strength and safety are the last matters considered by a depositor, if they are 
considered at all. There are no relative degrees of safety in the public mind. Al} 
banks are rated safe by their respective customers, and their volume of business by 
no means depends upon the number of people who happen to believe a particular 
bank is especially safe. One bank possesses greater public favor than its fellows for 
numberless reasons not necessary to name, and were safety among them it would 
come at the end as of least consequence. 

People do business with banks because they are believed to be safe as at present 
managed. No guarantee, government or otherwise, would add one jot to that repu- 
tation with ten in ten thousand bank patrons in normal times, but in days of distrust 
it would be of untold value to the entire banking public—a public bordering 
on panic. A guarantee would, however, assure safety to hundreds of persons in 
every locality, persons who now regard banks with suspicion in good times and bad 
alike, and in this it would serve its second purpose. 

On this same point I would suggest, lastly, that if safety was an elementin the 
equation, banks enjoying the greatest patronage, among whom we find Mr. Forgan’s, 
who is unwilling to be leveled down, would be the strongest both so far as popular 
opinion and the real facts are concerned. Yet the real truth is precisely opposite to 
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this. The strongest banks, as a rule, may be considered those whose capital and 
surplus bear the largest ratio to deposits. Yet the simple existence of this ratio 
shows the inability to attract the following Mr. Forgan's views of safety warrant, 
while the degree of safety narrows directly as the ratio grows less by reason of in- 
creased popularity. If any one can be imagined giving importance to ideas of safety 
it would be the banker in selecting his reserve connections. Show me one, if you 
can, who has ever made this choice upon any such considerations ? 

One word more upon a detail that has been generally overlooked in this discussion. 
The proposed guarantee is supposed to protect a bank solely against its own 
customers. That it has a second and equally valuable function is alike true, to wit, 
protecting one bank against the mismanagement of its fellow in the same community. 
Of what use, it is pertinent to inquire in the light of 1907, for one bank to operate 
on a conservative basis with its nextdoor neighbor running riot on loan expansion ? 
Before the panic Mr. Forgan could have talked with propriety of conservatism and 
the dignity attaching to age and faithful service, but since clearing house agreements 
enclosed within its wide embrace the good and bad together, pray tell me how the 
isolated country banker, sitting out on the firing line, will separate the sheep from 
the goats? And if he cannot, who can? 

The points of constitutionality and permitting state banks to share the blessings 
can be easily overcome. It is useless to suggest such feeble obstacles. Before turn- 
ing down a proposal with three features of decided merit, let us try to find something 
worthy of consideration on the other side. Very truly, 


McLANE TILTON, Jr., Secretary. 


THE BANK CLERKS’ CONVENTION. 


Sixth Annual Convention of Associated Chapters of the American Institute of Banking. 

The delegates and many other members of New York Chapter, American In- 
stitute of Banking, who are to attend the annual convention of the Institute, at Provi- 
dence, R. 1., July 23d, 24th and 25th, will leave New York City on the Steamer 
Providence, of the New England Transportation Co., Pier 18, foot of Murray Street, 
at 6p.m, Wednesday, July 22d, arriving at Providence the following morning at § a. m. 

The Western Chapters under the leadership of George A. Jackson, of the Con- 
tinental National Bank of Chicago, have arranged for a Convention Special, leaving 
Chicago over the Michigan Central, Tuesday, July 2tst, and arriving in Providence 
July 22d at 3 p. m. 

Providence Chapter has arranged a program that promises to be both instructive 
and entertaining. 

This year for the first time the National Organization is entirely in the hands of 
the members of the Institute, as outlined in the constitution. 

Through these conventions men from every branch of the banking profession 
and from every section of the country are brought together to the increase of good 
fellowship, greater co-operation among their institutions and increased efficiency in 
their daily tasks. 

Organized in 1900 its membership has increased so that it has now 9,000 mem- 
bers scattered throughout the length and breadth of the country, and with each of 
its six conventions an added impetus has been given to the movement. 

Many of its good results are intangible, though no less real, but the benefits 
which accrue to its members can be partly judged from the great number ofits active 
members, who have risen to official positions in banking institutions throughout the 
country. 
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MODERN METHOD S 


Receiving Teller’s Department. 


CONDUCTED BY 


M. F. BAUER, 
Paying Teller of the American Exchange National Bank, New York. 


PART XIX. 


E have begun to take account of one of the divisions of the 
cash side of the proof, namely, the Clearing House Ex- 
change. These exchanges, though they represent so 
much cash in the teller’s proof, are not actually realized 
on until the following business day, when they, with the 
mail teller’s exchanges, are sent to the Clearing House, 
the amount thereof appearing in the paying teller’s cash 
as ‘‘exchanges received from tellers.” 

The next division to be accounted for is the checks de- 
posited in and drawn on the same bank. The process of examination 
of these checks has been explained before. After listing the amounts 
the total represents the ‘‘ Check List” part of the cash, and the checks 
are turned over to the Check Department. These checks are merely 
a transfer of the funds on the books of the bank from the drawer’s 
account to that of the depositor. 

In this check list are included, also, such items as tickets made out 
for special purposes. Oftentimes checks which had previously been 
deposited are returned to the depositor as ‘‘ not good” on account of 
some informality, such as date, endorsement, signature missing, fill- 
ing, etc., and perhaps there is no one in the office of the depositor 
with authority to give or sign a check for the returned item, and a 
receipt is therefore given. A charge ticket is made out by the teller, 
on which is written the name of the account to be charged, the name 
of the drawer or drawee of the returned check, with reasons for 
nonpayment, and the amount. With the receipt from the depositor 
attached to this charge ticket, one of the officers of the bank signs 
this ticket, and it is then charged through the Check List. This re- 
turned item came originally from the Paying Teller, who had paid the 
drawee bank for it, and he in turn charged it to the Receiving Teller, 
and the receiving teller obtained his money by charging the account 
of the depositor. Later, when the depositor sends a check to the 
order of the bank for the returned item, it is substituted for the 
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charge ticket, the receipt is given back to the depositor, and the 
charge ticket is given to the officer who signed the ticket, and is de- 
stroyed by him. When a check is at once given by the depositor 
for a returned item it is simply charged through the check list to 
the account of the drawer. 

The foreign or out-of-town checks is another division of the cash. 
The checks are disposed of through the Correspondence Department, 
where they are assorted as to destination, and charged to the various 
accounts to which they are forwarded. The Receiving Teller receives 
his money for these checks by charging the total amount of the foreign 
checks by ticket through the Check List to ‘‘ Foreign Checks’ Ac- 
count,’ which account is carried on the General Ledger. 

The Correspondence Department not only receives foreign checks 
from the Receiving Teller, but also from the Mail Teller’s Depart- 
ment. The Mail Teller treats his foreign checks the same way as the 
Receiving Teller does, delivering the checks to the Correspondence 
Department, and charging the total through his Check List to Foreign 
Checks Account. The Correspondence Department receives many 
remittances which are entirely composed of out-of-town checks. 
These checks are handled only by the Correspondence Department, 
and the credits are made through the Mail Teller’s Department, the 
Mail Teller receiving his money for making these credits by adding 
the total amount of these credits to the amount of his foreign checks. 
These two charges by the departments of the Receiving Teller and 
Mail Teller constitute the total cash of the Correspondence Depart- 
ment, and are reconciled by a ticket which is given by the Correspond- 
ence Department crediting the total amount of foreign checks’ account, 
and charging the accounts of the various correspondents to whom the 
checks have been forwarded. 

Sometimes a depositor—principally bankers—will receive in his 
early mail large checks which he desires to have collected the same 
day. If deposited early enough such checks can be sent through the 
Clearing House the same morning. In most cases the deposit is turned 
over to the Mail Teller, who has charge of the morning exchanges of 
the Clearing House work. He makes the credit and charges the 
checks to their respective banks. In some of these early morning 
deposits only one or a few of the checks of a deposit can be added to 
the exchanges. In this case the Receiving Teller makes the credit 
and charges the Mail Teller with those checks which were given to 
him. This is another division of the cash called ‘* Morning Addi- 
tions.”’ 

The specie, which consists of the metallic money, is another divi- 
sion. This goes to the Paying Teller the following morning-—as 
previously explained. 

We have now accounted for the exchanges, checks drawn and de- 
posited in the same bank, foreign checks, morning additions and 
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specie. This still leaves sight drafts, coupons, currency, and odds- 
and-ends. These constitute one group, and are disposed of by the 
Receiving Teller through the office, which passes them to the Paying 
Teller the following morning for his disposition. 

The sight drafts include all instruments, such as checks on trust 
companies and private bankers, and drafts on mercantile houses. 
The total list of these items is charged in the office, and in the morn- 
ing the Paying Teller charges the amount to the Collection Depart- 
ment, through the Mail Teller, into whose cash they then enter, and 
are collected. 

I may say here that at present there are only six trust companies 
which clear through banks at the New York Clearing House, namely, 
the Van Norden Trust Co. and Manhattan Trust Co., of New York 
City; the Flatbush Trust Co., Hamilton Trust Co. and Nassau Trust 
Co., of Brooklyn, New York, and Mechanics Trust Co., Bayonne, 
N. J. Formerly a large number availed themselves of the privilege; 
but, in consequence of the new Clearing House rule that all such 
trust companies must keep a reserve of at least 10 % in their own 
vaults, most of the trust companies withdrew and are now practically 
all paying their checks over their own counter. It goes without say- 
ing that this involves an enormous amount of clerical work. 

By law the trust companies were not required to keep any reserve. 
The banks felt this to be not only an unfair advantage granted toa 
competitor, but unsafe, and proceeded through their Clearing House 
association to make a certain small reserve—5 %, then 7% %, then 
10 %—of the deposits a condition of allowing the trust companies to 
clear through the Association. Recently the law has been amended 
so that now all New York City trust companies must have a reserve 
of at least 15 %. 

The coupons are treated the same as the sight drafts. 

The currency is also charged to the Paying Teller by ticket 
through the office. He receives the currency from the Receiving 
Teller the next day, which is then part of his cash. In what form 
this comes to him has been treated of in a previous paper. Any 
other items which could not be disposed of through any of the previ- 
ous mentioned channels, or are to be held over until the next day for 
some special reason, are charged in the office to the Paying Teller, to 
whom all these matters must go, and by him either charged to some 
other department or back to the teller from whom he received them. 

This practically cleans up the Receiving Teller’s cash every day, 
and each succeeding day he starts with acleansheet. Any difference 
in the cash at the end of the day which has not been located is either 
charged or credited, as the case may be, to tellers’ difference account 
on the General Ledger. For a period of five years under this system, 
with an average daily cash of $5,632,975, the average daily difference 
in this cash in one New York City bank was half a cent over. 
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In the Receiving Teller’s Department each business day is a unit 
unto itself. It begins with nothing, and everything that comes in 
must be accounted for and disposed of in some way the same day; in 
other words, all the deposits of checks, drafts and currency which it 
has given credit for or have been charged to it must be realized on, 
and how, must all be ascertained the same day; and, further, it must 
total no more and no less than the amount of the credit side: that is, 
it must tally, or an error must have been made somewhere. There 
is either a credit or a charge to be made for everything that comes in, 
and any omission so to door any increase or decrease in such credit 
or charge avenges itself by a difference in the cash. 

We have now fully disposed of one side of the proof, namely, the 
cash side, and will next take up the other side, namely, the credit side. 


(Zo be Continued.) 


a | 


BURROUGHS GETTING IN LINE FOR BETTER TIMES. 


N speaking of the new office building which the 

Burroughs Adding Machine Company is planning, 
one of the officers of the Company remarked re- 
cently that there has never been a day in five years 
that some new addition to the Burroughs Factory 
has not been under way. 

Since moving to Detroit in 1904, the Bur- 
roughs plant has been undergoing a continuous 
series of enlargements, the Company endeavoring 
to keep up production while carrying on extensions 
to care for ademand that has increased nearly three- 

fold since the present factory was built. 

At the time of moving to Detroit, particular attention was paid to the offices, and 
the amount of space devoted to this purpose seemed extraordinary, sufficient to 
anticipate the natural growth of nine or ten years at least. Since that time, however, 
in addition to the phenomenal increase in Burroughs sales, the Company has under- 
taken many lines of educational work tending to familiarize the public with the work 
of the machine, and this expansion has made it necessary to borrow a considerable 
amount of space from the factory. On this account, work is now under way for the 
handsome new office building which will be of noble proportions and will provide 
three times the present office space. 

This building is to be ready before cold weather this fall. It will be a wonder 
of completeness and modern equipment, and is expected to be a model of its kind. 
It will adjoin the present office building, which it will match in every respect, being 
two stories in height and of reinforced concrete construction faced with paving brick. 
This will give a continuous two story frontage extending for two city blocks along 
the handsome Second Avenue Boulevard. The entire length of the second floor will 
be traversed by a broad hall adjoining the various departments. This will make two 
city blocks of offices in a straight line. 

At about the time the new office building was begun, several of the factory de- 
partments moved into a new addition containing 9,000 square feet of space which 
has been erected this summer. The present year, therefore, will show a total of 
more than 37,000 square feet of floor space, added to the Burroughs plant. 





COMMERCIAL CREDITS. 


An Address delivered by Joseph T. Talbert, Vice-President Commer- 
cial National Bank of Chicago, at the AnnualjConvention of the New 
York State Bankers Association, held at the Hotel Frontenac, Thous- 
and Islands, New York, July 10, 1908. 


EFORE undertaking to discuss the subject of Commercial Credits it may be well 
roughly to define Credit itself and to illustrate the importance and complexity of 
its modern development. Credit is the keystone of commerce. It has been de- 

fined in many ways but it is so delicate in its application, so far reaching in its opera- 
tion, that no single definition seems fully to cover its many sided relations to capital 
and industry. We may say that Credit is the ability to command capital; the power 
to borrow. It is the faith which a lender has in the willingness and ability of a bor- 
rower to discharge future obligations. These and dozens of other equally good cr 
better and familiar definitions all are incomplete. The root from which the word is 
derived means “to believe” or “to trust.” 

Though difficult to define in a single abstract statement, the operations of credit 
are definite and exact. Of all inventions of the human mind not one save that of let- 
ters peforms continuously so necessary and beneficent a part in the complex struct- 
ure of civijization. It is the all-powerful factor in trade between individuals and in 
commerce between nations. It is the magic wand that builds cities, spans oceans 
and girds our globe with bands of steel. It markets the products, manufactures the 
goods and supplies the wants of all the people of the earth. More powerful than the 
combined armies and navies of the world, it is, like all great, uplifting and civilizing 
agencies, an instrument of peace and prosperity. It is based upon man’s confidence 
in man and without it modern industry would not be possible. 

Perhaps an illustration or two of the uses and operations of International Credit 
may not be without interest. The whole theory of trade, whether domestic or for- 
eign, is to buy in the markets where a commodity is cheap and to sell where it is dear. 
This is no less true of Exchange or Credit than of merchandise. Let us use for these 
illustrations one of the great banks of our chief city, having correspondents and of 
course an established credit inthe chief cities of Europe. Suppose in the course of 
adjustment of international trade balances a condition arises which makes reichmarks 
cheap in New York and dear in Paris. By the term “cheap” we mean relatively as 
expressed in the equivalent of pounds Sterling. Exchange is “cheap” because it is 
plentiful, or ‘“‘ dear” because it is scarce, just as money or any othercommodity. Ob- 
viously under the conditions mentioned a bank doing a foreign business in New York 
would buy reichmarks there and sell them in Paris, the balance being settled by Ex- 
change on London. This operation would be continued until the New York market 
was bare of reichmarks and the price advanced, or until the demand in Paris for 
reichmarks was satisfied and the price declined to New York level. These trans- 
actions may all be done in a single day by cable, and when understood they explain 
very clearly why the natural tendency is for financial conditions in all the great com- 
mercial centers to seek a common level. Money and credit, like all other commodi- 
ties, are attracted to the market where they command the highest price. This ex- 
plains why the raising of the discount rate by the Bank of England checks the out- 
ward flow of gold. 

Again, suppose the Deutsch Bank cables its New York correspondent on a given 
day that it can buy at a certain price in Berlin choice bills on the United States to the 
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amount of 500,000 marks. These bills represent draftsdrawn by German exporters 
for the value of goods bought by American importers. On receipt of this cable the 
New York bank makes inquiry in the open market of brokers and ascertains that 
first class bills to the amount of say, $150,000 American money can be bought on 
Germany. Cables are exchanged and the trades closed. The settlement is made at 
the close of the day by the German bank, placing by cable at the credit of the New 
York bank in London the difference between 500,000 marks it sold and $150,000 of 
bills bought, or say £6,000 Sterling. The next day similar transactions may take 
place and the balance be in favor of the German bank. And so day by day the ex- 
changes representing the legitimate commerce of the world are settled by payment 
in London of the differences between the amount of the bills bought and the amount 
sold by the trading banks. In effect it is international clearing; an exchange of 
debits for credits, and a settlement only of the differences in gold. This is one of 
the great and useful functions of an International bank. 

The volume of trade between nations is not always uniform. Trade balances 
in a given case may be at one time favorable, at another unfavorable. This may be 
merely temporary and seasonal, as for instance in Summer when many millions of 
dollars are spent by American travelers abroad, debit balances may be created against 
us, which later on are to be offset by our increased exports of grain and cotton. But 
in the meantime, were it not for the use of international credit to bridge the deficit, 
we should witness the outflow of gold in settlement of these balances and a possible 
temporary disarrangement of domestic credits with rising interest rates. When bal- 
ances thus run against us and gold threatens to be exported, exchange of course is 
high and it becomes profitable for banks to sell. At such times our foreign banks do 
sell exchange drawn against actual credit balances, or in the form of their 60 or 90 
day bills against their established open credits or against approved securities pre- 
viously bought for that purpose and lodged with foreign correspondents. This goes 
on until our debit balances are settled, when exchange declines to a parity or toa 
point where there is no profit in such transactions. This use of credit keeps gold at 
home and leaves domestic conditions tranquil. Later, when the supply of grain and 
cotton bills creates balances again in our favor, exchange falls below parity, when it 

ecomes profitable for our banks to reverse their previous transactions, buy bills and 
settle their obligations abroad. Thus it is that the great volume of commerce of the 
world is carried on by credit. Illustrations might be multiplied, but always and in- 
evitably is involved the principle that the commodity, whether it be money or mer- 
chandise, is bought when and where it is cheap and sold when and where it is dear; 
credit meanwhile being used to finance the obligations created through purchases. 
By this rule all the sails of merchant ships on the high seas are bellied to the winds 
of trade. 

When flowing undisturbed credit causes the great centers of population to throb 
with a busy tide of traffic, wealth to accumulate and trade to prosper. Its arm is 
stretched from nation to nation. But let the flow of this vague and intangible thing 
we call Credit, which depends upon a delicately poised condition of mind, be inter- 
rupted or cut off, let men not know whom to trust, and commerce is paralyzed and 
industry ceases. Fortunes are swept away, for things possess not the value they had. 
It is clear then that when one, even though it be the business of his life to buy and 
sell credits, undertakes to speak upon a subject involving that intricate and delicate 
instrument in its refined and extended uses, he must do so with apprehension and 
misgivings. Indeed, it may be said that much assurance and self-confidence are re- 
quired to attempt it at all. 

The granting of credits is not unlike the practice of medicine. It is empirical 
and in practice involves the application of knowledge based upon experience, observa- 





COMMERCIAL CREDITS. 613 


tion and analysis. Each case must be studied and a careful diagnosis made of it on 
its own merits. Success or failure depends upon the correctness of critical percep- 
tion and scrutiny. There are always present so many possible chances of error, that 
it is quite easy for the experienced and careful practitioner in either profession to 
make a fatal blunder. None ever reaches that degree of perfection which eliminates 
losses or even makes them improbable. Here, unfortunately, the parallel ceases. 
Nature quickly and kindly puts an end to the blunders of the medical practitioner 
but directors and stockholders are not always so considerate of the mistakes of the 
banker, neither does the ethics of the banker's profession enjoin silence on the part 
of his competitors. 

Having thus explained how complex a thing Credit is, how indefinite and un- 
stable are the elements of which it is composed, how impossible it is to gauge and 
determine Credit by hard and fast rules, it only remains for me to disclaim the 
slightest assumption of special knowledge of any branch of the subject, as well 
as all pretense of any fitness to expound or teach it, in order to make clear to you 
the frame of mind in which these remarks are made. I may illustrate this lack of 
confidence by referring to the embarrassing experience of a successful banker of my 
acquaintance, who tells the story of himself and who I am sure will not object to its 
repetition. He is an experienced man, of excellent judgment but with all he barely 
escaped the pitfall which everyone digs and is likely to stumble into who professes 
to be an oracie on this subject. He has a lecture on the subject, “ How to Invest 
Capital,” which on occasion he delivers at colleges and universities to students of politi- 
cal economy. It so clarifies the subject that after hearing it one feels that it is the 
easiest possible thing to invest funds with safety and profit. Sosimple does it all seem 
and so confident does the speaker himself feel of the safety of his position that at a 
certain point he pauses to answer questions that may be asked by his hearers. When 
successfully carried out this pose produces dramatic and highly satisfactory impressions, 
but as may be imagined the possibilities of confusion and utter rout by an inept 
question are disconcerting. He had the misfortune to give advice to two of his 
friends concerning certain investments. They chanced their money on his advice 
and the experience was costly. Shortly afterwards on one occasion he was introduced 
in a graceful manner, with many bouquets and compliments, by a professor of 
Economics to his class. Swelled with pride and beaming with pleasure my friend 
was about to begin when to his dismay he discovered in the front row his two un- 
fortunate friends. Their presence boded him no good. Instinctively he knew they 
had come to riddle his theory with awkward questions about those investments. This 
would spoil the speech and make him appear ridiculous. What to do was the ques- 
tion. In such a moment a man can think a great deal in a very few fractions of a 
second. He began by saying: ‘“ Ladies and Gentlemen :—Two friends whom I see 
in the audience can testify if they will to the truth of a statement I am about to make. 
They bought their experience on my advice. The theories which I intend to present 
to you have been demonstrated to be sound in the long run but in practice they are 
not wortha cent.” His friends asked no questions. 

This precisely describes my feeling concerning the remarks I may make upon 
the subject of Commercial Credits. I make acknowledgment in advance for I have 
no wish to be questioned. There is no infallible touchstone, save time, by which 
credits may be tested; though known to be sound when granted the situation may 
change in a month or aday. Therefore, not only are care and conservatism neces- 
sary in the beginning but eternal vigilance to the end are required. 

The Commercial Credits of a bank embrace loans made toall classes of concerns 
engaged in trade. They include practically all the credits granted by mercantile 
banks, except of course in the purchase of bonds and similar securities for invest- 








614 THE BANKING LAW JOURNAL. 


ments, and loans made to stock brokers or individuals, which generally are and always 
should be fully secured. 

Commercial Credits as thus defined fall naturally into two classes. First: Loans 
to customers; Second: Notes purchased of bill brokers. Since it is not possible in a 
single paper to deal exhaustively with both classes I shall devote my remarks more 
particularly to credits in class two. In the case of most mercantile banks class one 
includes by far the greater and more important part of the loans. In dealing with 
his own patrons the banker has the advantage of a personal acquaintance frequently 
of long standing, as well as the benefit of the customer’s borrowing record and of all 
transactions passing through the bank. Curiously enough it is on these loans as a 
rule that the heaviest of the legitimate losses of banks are sustained. This fact con- 
tains much food for reflection. It is the block upon which many a cock-sure credit 
man has stumbled. In seeking the explanation various reasons suggest themselves. 
In consideration of deposit balances it is the universal practice to extend customers 
far more liberal loans than would be granted by the purchase of their paper on its 
merits in the open market, Indeed, in many cases loans are made in considerable 
am unts to concerns solely because they are customers, when their paper would not 
be bought at all. There is an obligation on the part of the bank to take care of the 
reasonable borrowing necessities of its customers, and in the too ready and liberal 
recognition of this obligation danger often lurks. Long years of square dealing and 
close acquaintance establish a confidence that unconsciously makes the banker less 
careful in watching the credits of customers. Again a special plea, the exceptional 
need of a customer, or some unexpected mishap may induce the banker against his 
inclination and better judgment to go too far. In dealing with customers nowadays 
there is yet another and more subtle danger which grows out of the fact that the 
banker may not now, as he could in former years, test his customer's ability to pay 
by having a seasonal “clean up.” The old-fashioned way was to pay upat least once 
a year. It was a wholesome practice, because the liquidation was effected out of the 
cash resources of the business and proved the customer’s ability to pay. In recent 
years these “clean ups’’are no test of a borrower's solvency. On the contrary they 
often are misleading because they are no more than a shifting of direct loans from 
the borrowers’ own banks, indirectly through brokers, to other banks for a season. In 
this way many good concerns have been lead into excessive debt and overtrading. 

Commercial Credits of class two, improperly called ‘‘ Commercial Paper,” con- 
template the notes of tradespeople commonly handied by bill brokers. Such notes 
rarely are secured and generally are of a single name. In the case of corporations, 
if there are endorsers on the notes, usually they are the officers or other members of 
the company. Commercial Paper recently has been defined by federal statute as 
follows: 

“‘Commercial Paper shall be held to include only notes representing actual com- 
mercial transactions, which shall bear the names of at least two responsible parties 
and have not exceeding four months to run.” 

This is a good definition and a strict interpretation would mean only the notes 
of a firm or company engaged in trade, givento another such concern in the settle- 
ment of trade obligations. In European countries this is what Commercial Paper 
means, but it is com nonly known among banks and brokers in this country as 
“Trade Paper.” When endorsed by the payee and discounted at bank such notes 
bear the names of two parties. Whcrre both are responsible such paper takes high 
rank in the commercial world and is looked upon by banks everywhere as the safest 
and most liquid of credit risks. Unfortunately the custom anmeung our merchants 
does not render necessary or even possible the making of such paper in all lines of 
rade a common practice. 
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The ease with which loans are obtainable in normal times by responsible houses 
on their own direct, unsecured obligations, through the agency of note brokers, has 
nearly done away with trade paper of the highest grade. All good concerns and 
many even in second or third grade credit are enabled to borrow all the funds re- 
quired to take advantage of trade discounts, and enough more to meet all other bills 
at maturity, so there is little or no reason to settle trade accounts by notes. So true 
is this that under ordinary circumstances it is considered rather an evidence of 
weakness when it is done. No house can habitually do so without ultimate damage 
to its credit. The business of the note broker in directly supplying capital when 
needed by solvent borrowers for productive use in trade is comparatively a modern 
occupation, and it is highly beneficial if confined within legitimate and prudent limits. 
In this country the business has developed enormously within two or three decades 
and along lines that were unthought of a few years ago and which then would have 
been deemed impossible and extremely hazardous. The system as we know it is not 
in common practice anywhere else in the world. It has nearly revolutionized the 
established customs of borrowers, as well as of lenders, and has entailed abuses that 
are numerous and serious. 

In the matter of loans the banks are no longer the closest competitors of one an- 
other. When moneyisin active demand and interest rates are high there is no occa- 
sion for close competition among banks for loans, and the note broker is all but out 
of an occupation; but when money is easy the broker, as a dispenser of credit, is in 
strenuous conflict with the banks, and he becomes an active and expensive rival. The 
competition of brokers among themselves for the paper of good concerns constitutes 
to the bank a two-edged sword, for not only are interest rates depressed on brokers’ 
paper, but the recession in rates necessarily becomes effective on the whole body of 
loans carried by a bank. Itis argued that this depression is but the natural result of 
supply and demand. Nothing could be further from the truth. It is part and parcel 
of that ruinous form of commercial piracy which we witnessed twenty years ago in 
destructive railway rate wars and is far more harmful in its results. The mere mat- 
ter of depressing interest rates is not necessarily an economic evil; because while it 
affects unfavorably the earning power of banks it does on the other hand benefit the 
borrowers, and thus the loss is offset. But the chief danger lies in the fact that bor- 
rowers are induced to expand credits beyond the point of safety, while undue depres- 
sion induces and creates speculation. The enormous business which may be done 
by brokers operating with small capital, the freedom from personal liability and the 
need for but limited training, are in a large measure chargeable with the growth and 
extension of these abuses and others which have become incident to the business. 
That banks which are thus keenly pressed by their rivals are made the agents will- 
ingly or unwillingly for establishing a market and selling the brokers’ notes, is one of 
the anomalies of the financial world, but it is one which has grown up and become 
a part of the business and we shall be obliged to accept it until ways and means are 
found to correct it. 

It is not my purpose here to discuss the note broker or his business, except as it 
becomes necessary in relation to commercial paper. Whether banks or brokers are 
more responsible for existing abuses may be open to question but it is a fact that 
abuses exist and it isto be hoped that they will be cured in time and that a proper 
solution will be found ultimately for all unsound and harmful practices. To this end 
responsible brokers no doubt will work as earnestly as the banks themselves for the 
irresponsibles work as much mischief to the business of the conservative and legiti- 
mate broker as thev do tothe banks. Inthe meantime our chief concern of banks 
and the better class of brokers should be to improve and perfect the methods upon 
which credits are granted in the purchase of Commercial Paper and to minimize the 
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risks involved. The only safe foundation for a system of credit is soundness, and 
the final test of soundness 1s redemption. Every banker can subscribe to this doc- 
trine and our efforts should be directed to the end that a system of credits be estab- 
lished among banks which shall enable us to determine in advance with the greatest 
possible degree of certainty when a credit constitutes a proper commercial risk; 
bearing always in mind that every crecit is a risk. The whole problem is whether 
this can be done ina practical way. It may not be possible to accomplish it fully, 
but perhaps the movement may be assisted through some form of effective co-opera- 
tion, involving ledger experiences and the record both with banks and in the trade as 
to promptness of settlements by borrowers. Admittedly the present system is not as 
thorough as it can be made nor nearly as much so as it should be. 

Some time ago the Executive Council of the American Bankers Association, 
prompted by a desire to serve the interests of its members, and to extend the useful- 
ness of the Association, appointed a Committee to consider the practicability of the 
establishment of a Credit Bureau to be operated by the Association, for the purpose 
of collecting and disseminating information to the members concerning the credit 
standing and financial responsibility of all concerns whose paper is soid through note 
brokers. The Committee gave careful consideration to the subject and came to the 
unanimous conclusion that the establishment of such a Bureau would be a costly ex- 
periment and might be a serious mistake. After reviewing at length the abuses 
which have been briefly mentioned, the Committee in its report to the Executive 
Council among other things said: 

‘‘ The correction of abuses, and the proper safeguarding of credit as far as it can 
be done at all in the purchase of paper, appears to lie in co-operation between the 
banks and the best of the note brokers, The only practical means of procuring such 
co-operation, if any exists at all, is through the Clearing Houses. The real difficulty 
in gauging credits is to get at the truth and the whole truth. This is nearly always 
inaccessible, but even when attained the credit man is not often in position to know 
absolutely that the information before him is the whole truth. Aside from the rela- 
tively few cases of barefaced fraud and dishonesty, against the happening of which 
there can be no protection, severe losses are nearly always sustained because of mis- 
leading statements and of incomplete knowledge of the facts. It seems clear, there- 
fore, that the greatest measure of protection lies in bringing about through the co- 
operation of Clearing House banksa system of annual audits of the books and ac- 
counts of all concerns selling paper through note brokers. Your Committee is en- 
couraged to believe that the strong and reputable houses of note brokers would lend 
support to this movement. The audits should be made and certified by firms of 
chartered accounts of known skill and ability, working uncer the general supervision 
and direction of Clearing House Committees. The reports should cover in detail 
every essential fact necessary or desirable in granting credit, including appraisal and 
valuation of all assets by competent experts. While it would not be advisable to 
require complete audits oftener than once a year, the annual audits should be sup- 
plemented at least semi-annually by an intermediate report signed by officers of the 
company, showing whether any operations have meanwhile been undertaken that 
would unfavorably affect its credit, such as the undue inflation of debt or the con- 
version of liquid assets into fixed investments. Reports should be filed at the Clear- 
ing House and there kept as a permanent record. Certified copies should be sup- 
plied to members on application. Such reports, supported by a simple system of 
rezistering at the Clearing House all notes sold by brokers, would constitute valu- 
able means of protecting note holders and do much to correct bad methods, and to 
eliminate objectionable paper. Solvent borrowers having nothing to conceal should 
not object to these manifestly proper methods of protecting the holders of their 
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paper. Neither would the advantages be all on the lender's side, for compliance with 
such reasonable regulations would justly strengthen confidence in the paper, create 
a demand for it in preference to other notes and in time procure for registered notes 
the benefit of lower rates. The whole tendency of modern business thought is to- 
wards publicity of the affairs of corporations and others who are debtors to the pub- 
lic. Without exposing in any manner the relations of an institution with its own 
patrons, or giving publicity to private affairs, the interested public is entitled to 
know the quality and amount of the assets and the nature and extent of the liabili- 
ties of any concern inviting and enjoying public confidence. In like manner any 
borrower enjoying the advantages of the public market for his paper, however good 
or solvent he may be, has no right to refuse, nor any reason tocomplain of a demand 
from investors for frequent verified statements of his assets and liabilities by capable 
and disinterested persons. Probably not in any other business so much as in bank- 
ing, and inno department of any business so much as in the Credit Department, 
does success depend upon an indefinable faculty of mind which we may call credit 
instinct. This faculty, where it exists, may by cultivation be developed so as to be- 
come keenly alert and efficient, but the faculty cannot be created by individual effort. 
So in the end the granting of credits involves the use of a talent in a, manner which 
the possessor himself often could neither explain nor defend, and which those who 
do not possess may only approximate in results by patient, cautious and intelli- 
gent study, and by the processes of analysis, elimination and comparison. For such 
purposes financial statements certified by competent and disinterested authorities 
are the most reliable guides, and even they are not always trustworthy. Statements 
offered by brokers as a rule are made at a date most opportune for the borrower, 
and not infrequently after a good deal of dressing up for the occasion. On the whole 
it is safe to say that these statements represent the best showing the borrower honestly 
can make at any season of the year.. In. the case of very large and habitual bor- 
rowers the figures nearly always are misleading as to the average position, and are 
wholly unreliable as to the exact condition at less favorable periods. ; Banks have it 
in their power to procure the facts by co-operation and to greatly diminish the 
dangers of loss; that they do not exercise this power for their own protection and in 
the interest of good banking is indefensible and weak. While your Committee does 
not advise radical steps at the start, the plan of filing reports and registering notes 
might be tried in several of the leading cities.” 

This report was favorably received, the Committee was continued with the ad- 
dition of several new members, under instructions to report to the Council at the an- 
nual meeting of the Association to be held at Denver in September. Meanwhile the 
subject will be brought to the attention of bankers and note brokers in the leading 
cities and it is hoped some practical methods may be found to safeguard these 
credits, even if it be no more than a general movement to procure annual audits and 
appraisals by competent firms of certified public accountants and the adoption of 
standard forms of signed statements to be made at shorter intervals than is now the 
common practice. Whatever these efforts at reform may amount to, the commercial 
paper business isin its infancy. Important as it already is, it will become more so. 
Every bank which is a large buyer of commercial paper for itself or for its corres- 
pondents must sooner or later work out through experience the details of a system 
of credit satisfactory to itself. If I should lay down a single rule to cover the whole 
case, I should say that any note which is fit to be bought of a broker should be not 
only good but excellent. The question as to how this excellence shall be determined 
always will be the task of the credit man. 
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THE CHASE NATIONAL BANK, NEW YORK CITY. 


AMUEL H. MILLER was recently elected Cashier of the Chase National Bank 
to succeed E. J. Stalker, resigned. Mr. M.ller has been connected with the 
Chase National for a number of years, having filled various positions in the 

bank fron bookkeeper to Assistant Cashier, the latter position being held by him for 
some time. His promotion to the position of Cashier is well merited. 
H. M. Conkey and A. C. Andrews have been advanced to Assistant Cashiers. 


SAMUEL H. MILLER, 
Cashier of the Chase National Bank, New York City. 


The Chase is one of the great banks of this country. It has a capital of $5,000,000, 
On July 15 it had surplus and profits earned amounting to $5,104,992 and deposits of 
$104,029,678. 

The official staff is now: A. B. Hepburn, President; A. H. Wiggin, Vice- 
President ; S. H. Miller, Cashier; C. C. Slade, E. A. Lee, W. E. Purdy, H. M. Conkey, 
A. C. Andrews, Assistant Cashiers. 

The directors are: Henry W. Cannon, Chairman; James J. Hill, Grant B. 
Schley, A. Barton Hepburn, John I. Waterbury, George F. Baker, Albert H. Wiggin, 


George F. Baker, Jr. 





QUIRIES AND CORRESPONDENC 
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This department is carried on for the benefit of all 
our subscribers, who are entitled to submit questions of 
general interest, and expect prompt and careful considera- 
tion thereof, without charge. The names and places of 
those submitting inquiries are published, unless special 
request is made to the contrarv. 

For unpnblishel replies of a private nature a reasonable charge is made. 


GARNISHMENT OF BANK WHICH HOLDS DEBTOR’S ASSIGNED 
ACCOUNTS AS SECURITY FOR LOAN. 
Opinion: Bank not subject to garnishment where accounts uncollected and can 
answer **no funds,”’ 

Editor Banking Law Journal, |, PORTLAND, ORE., June 15, 1908. 

DEAR SIR:—‘ A,” doing business and carrying an active account with Bank 
“B,” borrows from Bank “ B" moneys at various times, secured by the assignments 
of amounts due from various Railroad Companies for ties sold and delivered; the as- 
signment reading as follows: 


“For value received, I hereby assign to the ‘‘B” Bank of Chi- 
cago, Ill., all my right, title and interest in and to the within 
account. 

Executed in triplicate this 5th day of January, 1902. 


“A” is sued and the bankis garnisheed. In making the report on the garnish- 
ment, should the bank report “no funds,” or should it report the amounts due on 
the assigned accounts subject to the payment of “ A’s”’ indebtedness to it? 

Will you kindly favor me with your opinion, and also refer me to the decisions 
on this point. , CASHIER. 


Answer.—-We think B bank’s answer should be ‘‘no funds.” It 
has no money or property in its hands belonging to A, nor is it in- 
debted to A at the time of the garnishment. It holds as security the 
legal title to certain accounts due by railroad companies which, if 
collected, after satisfying A’s debt to it, may leave a balance for which 
B would be equitably accountable to A. But at the time of the gar- 
nishment, as we understand, these accounts are still due and unpaid 
by the railroad company and they are the property of B bank, not of 
A, who at such time has only a contingent, equitable interest in the 





620 THE BANKING LAW JOURNAL. 


proceeds, dependent upon the future collection of more than sufficient 
to satisfy A’s debt to B bank. 

A garnishment operates only on the legal rights of the defendant 
in the attachment or judgment—such rights as the debtor could, by 
action at law, enforc2 in his own name. Oregon Ry. etc. Co. v. 
Gates, 10 Ore. 314. 

The following from Drake on Attachment, Seventh Edition, sec- 
tion 539, concerning the non-liability of a pledgee to garnishment (in 
the absence of express statute) is pertinent: 

‘‘On general principles, and in the absence of statutory interposi- 
tion, an execution cannot be levied on a mere equity. The interest 
of a pledgor or mortgagor in personalty pledged or mortgaged, is the 
mere equitable right of redemption, by paying the debt or perform- 
ing the engagement, for the payment or performance of which the 
property was pledged or mortgaged. Hence, personalty so situated 
is not subject to sale under execution and, therefore, not attachable. 
It follows that the pledgee or mortgagee of personalty cannot be held 
as garnishee of the pledgor or mortgagor, while the property is the 
subject of the pledge or mortgage. * * * If there bean agreement to 
sell the property to pay the debt for which it is pledged or mortgaged 
and the property, in pursuance thereof, be sold, any surplus remain- 
ing after payment of the debt secured may be reached by garnish- 
ment.” 


CHECK WITH MISSING INDORSEMENT. 


Certification good when properly indorsed as distinguished from protest for non-payment. 


Editor Banking Law Journal, KALISPELL, MONT., June 18, 1908. 

DEAR SIR :—- During the writer’s experience in a New York bank, it was noticed 
that invariably when payment of a draft or check was refused by one of the banks, 
on account of missing or irregular endorsement, we did not cause said drafts or 
checks to be protested for non-payment. I believe the practice was, when a bank 
refused a check on account of missing or irregular endorsement, which check was 
drawn against funds held in their possession, to certify said check before returning 
it. Is this custom among the New York banks founded on any theory of jaw, or is 
it just a practical understanding on the assumption that the drafts drawn by one 
bank on another New York City bank, or that the checks certified by a New York 
City bank, will be paid when the endorsements are made regular, and that it is only 
going to unnecessary expense to have them protested ? 

Montana is under the Negotiable Instruments Law, but we sent back our cer- 
tificate on which we had refused payment because of irregular endorsement, without 
having it protested for non-payment. We were taken to task for this by our cor- 
respondent bank. CASHIER. 


Answer.—The certification of a check or draft, refused payment 
and returned because of missing indorsement is, of course, not 
obligatory upon the drawee who would have the legal right to protest 
for non-payment. But it isa common practice to certify a check in 
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such case as matter of courtesy and as something which is regarded 
as beneficial to the holder, as it (1) saves him protest fees (2) secures 
the fund for payment of the check when presented properly indorsed 
and prevents it being checked out ad interim so as to defeat pay- 
ment. The holder, therefore, is generally thankful, rather than the 
contrary, to receive back a check for correction as to the indorse- 
ment, certified instead of protested. 

Concerning the bank's own certificate of deposit, refused payment 
because of defective or missing indorsement, of course, there is no 
call for certification; nor do we see the occasion for protest, unless 
the holder is fearful of the bank’s solvency and wants to preserve re- 
course upon a prior indorser; and even so, due presentment and 
notice of dishonor, without protest, would be sufficient, the instru- 
ment not being a foreign bill of exchange. 


BANK AS BORROWER. 


Loan by Bank D to Bank C upon certificate of deposit secured by pledge of customers’ 
notes—where forged copies instead of originals transferred as collateral, opinion expressed 
that Bank C is a trustee of the genuine notes for Bank D and latter entitled thereto as 
against bank's receiver. 


Editor Banking Law Journal, PORTLAND, ORE., June 26, 1908. 
DEAR S1IR:—Bank * C”’ doing business in the State of Idaho and carrying an ac- 

count with Bank * D” in the State of Oregon, finding itself in need of funds, borrows 

from Bank “D”’ $10,000 upon its time certificates of deposit, bearing interest at the 


rate of 7% per annum, payable monthly, and deposits with Bank “ D”’ as collateral 
customers’ notes to the extent of $12,000, the customers’ notes being endorsed as 
follows: 
* We guarantee the payment of the within note including in- 
terest and attorney fees, waiving presentment for payment, protest 
and notice of protest. Bank “C,” Fairfax. Idaho. 
By H. E. X., Cashier.” 

The amount borrowed was placed to Bank “C's” credit with Bank “ D,” and 
drawn against in the usual course of business by Bank “C.” 

Before the maturity of the certificates of deposit Bank “C” goes into the hands 
of a Receiver. Upon checking up its assets, it is found that the notes pledged with 
Bank “ D” are not the original notes of the customers who signed them, but that the 
original notes are in possession of Bank “C,” the notes pledged being either copies 
or forgeries made by the Cashier of Bank *C.” 

Can Bank “D” successfully maintain that the original notes in the hands of 
Bank “ C”’ are held by Bank “C"’ in trust for them, inasmuch as the notes sent to 
Bank “D” by the Cashier of Bank “ C” were represented to be the original notes; 
and, further, can Bank “D” hold Bank “C ” upon their endorsement and guarantee 
of payment on the notes sent to Bank “ D” by Bank “CC” as collateral, even though 
they are copies or forgeries? 

It has always been my understanding that the bank receiving the benefits of the 
amount borrowed would be held on its guarantee executed in the name of the Bank 
by its Cashier on notes forwarded as collateral. CASHIER. 


Answer.—Assuming the cashier's authority to bind his bank by a 
contrazt for borrowed money with pledge of collaterals—and it is 
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generally held the cashier has this power although a decision of the 
supreme court of the United States a few yearsago threw doubt upon 
the question where there was no authorizing resolutior—the imfort- 
ant point is to establish a trusteeship of Bank C of the genuine notes 
in its hands. The question of guaranty does not seem to us import- 
ant. A cashier who has power to transfer paper for value has power 
to bind a bank as guarantor ofits payment, and the transferring bank 
would be also liable as guarantor of genuineness of the transferred 
paper. But all this relates merely to the liability of Bank C and, 
being liable on its certificate, its added liability as guarantor is un- 
important. What Bank D needs is to establish an ownership of the 
genuine notes in Bank C’s hands, copies or forgeries of which were 
fraudulently transferred to it as collateral. We think the circum- 
stances are such that a court of equity would hold Bank C a trustee 
for Bank D, that the equitable title to the notes isin Bank D and that 
Bank D would be entitled to their proceeds to the extent of Bank C’s 
indebtedness to it, as against the receiver of Bank C. 


DEED TO “A, CASHIER.” 


Deed by ‘** A, Cashier’ conveys legal title. P 
THE KINGSTON BANK, 
Editor Banking Law Journal, KINGSTON, MICH., July 7, 1908. 

DEAR SIR :—A warranty deed is made running to A as cashier and in deeding 
property to next purchaser A signs as cashier and acknowledges asthe same. In no 
place does it specify what A is cashier of. 

The facts are that A is cashier of a copartnership which is not incorporated. 

When A signed as Cashier did he make a full and complete transfer of all title 
received ? Very truly yours, 

L. A. MAYNARD, Cashier. 

Answer:—According to the authority of Greenfield v. Stout, de- 
cided by the Supreme Court of Georgia, March 6, 1905 (see decision 
reported in the B. L. J. for May, 1905 at page 337) the deed by A as 
Cashier conveyed full legal title. Assuming the consideration was 
given by the banking firm, the firm had an equitable title. If the 
cashier had authority to convey the property, the title of the grantee 
is good and sufficient. But if the cashier transferred the property 
without authority then it is a question whether the word ‘‘cashier” 
would put the grantee on inquiry of any equitable title in the firm 
which was being violated. 

In the Greenfield case, the warranty deed was made to “‘E. H. P., 
Vice-President, National Bank of the Republic.” It was held that 
it conveyed title to E. H. P. individually, the words vice-president, 
etc. being mere descriptio personae. In that case E. H. P. had died 
and the National Bank of the Republic which held an equitable title 
sought through its cashier, C. H. S., to exercise the power of sale 
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contained in the deed. But the court held that C. H. S. could not 
exercise the power; that in exercising the power of sale, the property 
should be held as that of the estate of E. H. P.; that while the bank 
held the equitable title to the property the legal title was in the 
estate of E. H. P. 


THE THOUSAND DOLLAR GOLD CERTIFICATES. 


Editor Banking Law Journal, , N. Y., June 20, 1908. 
DEAR SIR :—Will you kindly inform me whether the United States Government 

is aware that the word thousand on the one thousand dollar gold certificate is spelled 

with an N instead of a U? CASHIER, 


Answer.—U pon inquiry of officers of the New York Sub-Treasury, 
they say that the letter on the gold certificate is a ‘*U ” althovgh it 


looks like an ‘‘N.” 
_————— 


N. W. HALSEY & CO. BOND CIRCULAR FOR JULY. 


The July Bond circular sent out by N. W. Halsey & Co., 49 Wall street, New 
York, contains a list of High Grade Investment Bonds that is worthy of the atten- 
tion of all investors in gilt-edge securities. The list of Municipal bonds is of such cities 
as Minneapolis, Minnesota; Seattle, Washington; Spokane, Washington; Salt Lake 
City, Utah; Galveston, Texas; City of Yonkers, New York, and Onondaga County: 
New York. The two latter and the Minneapolis bonds are legal investment for Sav- 
ings Banks and Trust funds in New York. These bonds are owned and offered by 
this firm and they yield from 3.75 to 5 per cent. net. 

Details of many other Municipal issues are furnished on request. The railroad 
bonds offered are bonds of such railroads as the Pennsylvania, the Chicago, Burling- 
ton and Quincy, the Chicago and Alten, and others, yielding from 3.96 to 5.50. 

All details will be furnished on application to N. W. Halsey & Co., 49 Wall 
Street, New York. 


MERGER OF THE NORTHWESTERN NATIONAL AND 
NATIONAL BANK OF COMMERCE, MINNEAPOLIS. 


One of the most important bank consolidations that has taken place in the 
Northwest is the merging of the Northwestern National and the National Bank of 
Commerce in Minneapolis, which was completed on June 12, the Northwestern hav- 
ing taken over the business of the Commerce. The enlarged bank now has a capital 
of $2,000,000, and deposits aggregating neariy $20,000,000, 

The official staff of the Northwestern National is as follows : Wm. H. Dur wcody, 
President; M. B. Koon, Edward W. Decker, Joseph Chapman, Jr, and A. A. Crane, 
Vice-Presidents; Frank E. Holton, Cashier ; Chas. W. Farwell, Robert E. MacGregor, 
W. F. McLane, S. S. Cook and I. F. Cotton, Assistant Cashiers. 


THE SECURITY NATIONAL BANK OF MINNEAPOLIS. 


The Security National Bank has issued a handsome booklet, illustrated in colors, 
giving views and description of the extericr and interior of the new Security Bank 
building which is ten stories high and occupies a ground space of 132 by 153 feet. 
The booklet contains a history of the bank as well as portraits of the officers with 
many handsome engravings showing the architecture and arrangement of the in- 
terior departments. 














COMPARATIVE NEW YORK BANK STATEMENT. 


The following table shows the loans and deposits of the associated banks, reported to the 
New York Clearing House for the weeks ending July 6, 1907, and July 3, 1908, respectively, 
together with a computation of the proportionate increase or decrease of deposits for the year: 


BANKS. 


Bank of N. Y., N. B. A... 


Bank of the Manhattan Co! 


Merchants’ National ..... 
Mechanics’ National 
Bank of America 
Phenix National 
National City........... 
Chemical National....... 
Merchants’ Exch. National 
Gallatin National........ 
Nat. Butchers & Drovers’ 
Greenwich.............. 
American Exchange Nat. 
Nat. Bank of Commerce. . 


Mercantile National 
Pacific 
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Hanover National ....... 
Citizens’ Central National 
Se er 


Metropolitan Bank....... 
Corn Exchange.......... 
Importers & Traders’ Nat 
Peatsemal Park... .....00. 
East River National 
Fourth National......... 
Second National......... 
First National .......... 
Irving National Exchange 
eee 
N. Y. County National... 
German-American....... 
Chase National.......... 
Fifth Avenue........... 
German Exchange....... 
NG icig.d oa40 seine 
Lincoln National........ 
Garfield National........ 
Fifth National .......... 
Bank of the Metropolis... 
West Side Bank......... 
Seaboard National....... 


seeee 


Liberty National......... 
N. Y. Produce Exchange. 
MOE THOM oo. esicssencces 
Fourteenth Street Bank... 
National Copper Bank..,.. 


BOR s cscicem 








Loans, 
1907. 


$ 17,427,000 
28,800,000) 
14,603,000 
22,218,000) 
22,182,400) 

7.96 3,000) 

155,657,400 

24,931,400 
6,193,700} 
8,094,500 
2,243,500) 
6, 236, 500 

28,033,600! 

137,559,100) 

20,249,800) 
3.342,700 
5,666,200) 
2,008, 200! 

56,291,900 

21,269,200 
3,690, 300 
7,545,500 

10,505,800 

37,896,000 

25,010,700 

76,05 3.000 
1,394,800 

18,603,000 
9,890,000) 

89,357,500) 

15,962,900) 
3.233.000] 
5,446,700) 
3,826,800) 

51,031,500| 

10,177,900 
3,569,500 
4,870,500 

13,065,100 
7,713,200 
3,061,400 

10,351,500 
4,006,600 

16,831,000 





} 
| 
| 


13,043,100 
6,598,700 
13. 302,000 
7,192,200} 


Loans; 
Average, | 
1908. 


$ 21,102,000} 
26,069,000) 
21,421,000 
25.65 5,000) 
27,478,000) 

6,948,000) 
187,023,400) 
30,991, 200)| 
6,709, 100) 
9,383,700 | 
2,011,700 
5+533-500| 
32,656, 300) 
164.289,800 
10,162, 500)| 
3,621,600 | 
6,789,700 | 








1,549,800 | 
62,651,400) 
20, 348,600 || 

4.350.300 | 

7.445.200 | 
11,478,600 
43,825,000 
27,211,800)! 
85.431 ,000)| 

I :296,000)| 
22 x 27; 000} | 

9.906,000 | 

116,316,000)| 
17,784, 100|| 

2,262,200) | 

7.459.400) 

3,650,000 | 
75-977 500) 
11,606,700)| 

3757300) 

4,680,400)| 
13,167,800 | 

6,776, 10o]| 

3,061 .600)| 
12,117,700 

4,276,900 | 
19,842,000 





14.957,400) 
6,639,500) 
10,174,000 
4,226,800 
16,841, 800 





Deposits, 


1907. 


$ 15,842,000 
2,406,000 
16,758,000 
23,551,000 
22,476,800 
7,979,000 
132,380, 200 
24,139.800 
6.524.700 
5.509,700 
2,411,200 
6,600,000 
20,904,600! 
113.719.400 
15,196,200 
3,719,500 
5,608,000} 
2,503,000 
64.454.200 
20,914,700 
»267,700 
7,295,100 
10,579,300 
43,194,000 
21,772,000 
85,040,000 
1,615,300) 
18,250,000| 
9,298,000 
74,244,100 
15,572,800 
3.520.000) 
6,594,200) 
3.578.500 
55,617,000} 
10,831,700 
4.22 3,300 
5.989.600) 

1 3,866, 600) 
7,899,200) 
3, 021 ,800| 
10,138,100 
4,267,000 
18,779,000 


11,126,600 
7+7 54,200) 
16,064,000 
7,411,100) 





! 
. -|$1,064,201,000 





$1,241,096, 500)8 ,024, 2.200 





t Deposits 
Average, 
1908. 


$ 20,808,000 
2,580,000) 





23,089,000) 


28, 184,000) 
30,515. 300| 
6,386,000) 


205,733. 500) 
30,624,600 


7,062,400) 
7,456,600) 
2,329,900) 


6,065,100 
29,035,900 


156,124,800) 


| 





5-974,900) 


3,824,300 


237,500) 
2,187,200) 
74,318,700) 


20,514,200] .... 
4,624.700 


8,787,600 


1 a 100} 


114.945,000 
18,470,600 


3,302,000} 


7,718,300 
3,338,600 
83, 352, 600} 
12,839,000 


4,300,700) 


5,374,700 
14,214,500 
7,067,900 
3,380,900 
12,509,800 
4.689,000 


23,649,000) 


14,129,800 
7,711,920 
12,648,000 
4,601,100 
15,406,700 


$1 322,470,800 


| 





|Per Cent. of 
| Inc. Dec. 
0.9) .. 
6.4) .. 
37-7) - 
19.6) . 
ee 
2 A, 
55-4 - 
26.8) . 
i 
os 
ae ae 
act wee 
38.8) ... 
SS ae 
s<0.) 60.6 
2 ee 
eont Eee 
_ * ee 
; 1.9 
ree 
20.4 . 
sa 
ee ee 
sk ee 
_ - 
fama WO 
26.7 
= 
54.8) . 
56.0) .... 
er ie 
ee 
nawal wet 
49.8] .... 
18.5] ... 
“= Fe 
«s0<| 10.2 
3. 
inet SS 
,e ioe 
23.3). 
9.8} . 
25.9). 
an 
aa 5 
21.2 
7-9 





+ United States Deposits included, $17,985, 500. 








